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CORRECTIONAL LAW REVIEW 
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This Consultation Paper is intended to serve as the basis for 
initial consultations between members of the interested public 
and the Ministry of the Solicitor General and Department of 
Justice. It is intended for discussion purposes only, and is not 
in any way a Statement of government policy in the area of 


correctional law reform. 
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This Paper is intended to serve as the basis for 
consultations which will take place during the fall and winter of 
1983/84 for the Corrections Project of the Criminal Law Review. 


The Criminal Law Review was launched in 1981 asa 
comprehensive, fundamental review of all federal criminal legis- 
lation in Canada. There are some 50 individual projects within 
the review, covering all facets directly and indirectly related 
toethe! criminal justice process. ‘The Corrections’ Project is 
concerned principally with five pieces of federal legislation: 
the Solicitor General Act, the Penitentiary Act, the Parole Act, 
the Prisons and Reformatories Act, and the Transfer of Offenders 
Act. Certain parts of the Criminal Code whch) touch on correc- 
tional matters will also be reviewed. 


A comprehensive table of contents to this Paper will 
assist the reader to see at a glance and to locate within the 
Paper the various subjects to be covered in the Corrections 
Project. Written submissions on these subjects are welcomed from 
any intrested group or individual until May 1984, and in many 
cases, consultations in person with the Project Working Group can 
be arranged if there is sufficient interest. 


It 1S important to note that, though provincial correc- 
tional systems are affected by this Project by virture of the 
Parole Act and the Prisons and Reformatories Act and certain 
sections of the Criminal Code which will be covered, this 
Consultation Paper relies heavily on background and examples 
drawn from the federal penitentiary and parole systems. To a 
large extent, this reflects the historical trend away from 
Specification, in the federal Prisons and Reformatories Act, of 
requirements which are applied to provincial systems. Nonethe- 
less, various issues remain regarding the extent to which federal 
legislation should be permitted to establish requirements and 
Standards for provincial corrections. 


The Corrections Project has an approximate 3-year time- 
table which will include the publication of interim findings and 
conclusions, and a second round of consultations. The final 
product will be new draft federal legislation in corrections, 
accompanied by a public discussion paper. 


For further information, contact: 


Dr. Winston McCalla, 

Criminal Law Review Coordinator 
Policy Branch 

Ministry of the Solicitor General 
Ottawa 
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SECTION A. MAJOR ISSUES 


Throughout this Paper, a number of major issues of 
importance to a review of correctional legislation are raised. 
Also raised are a large number of specific questions about what 
should not be contained in correctional legislation. Because the 
major issues are of such importance, however, and because they 
recur in different contexts in this Paper, they are presented 
below as themes to watch for throughout this exercise. 

In general and specific programs, issues are raised about 
correctional objectives and how they can effectively be 
achieved. Section I asks the reader to consider what might go 
into a statement of objectives and principles unique to 
corrections. In Section III, the objectives of conditional 
release in particular are discussed. A key theme related to 
objectives ls visibility. “As a matter of-public policy, to what 
extent should correctional legislation specify more precise 
criteria or guidelines through which specific objectives are 
pursued? Certain related administrative issues are also 
presented, such as organizational arrangements best suited to 
achieving objectives. 


Related to objectives are issues of accountability of 
correctional systems. The Paper asks the reader to consider the 
waysS in which the offender should be made accountable to 
correctional authorities for his behaviour, and asks also how 
correctional authorities should be held answerable to various 
"publics: to the focal community, to, Ministerial authority,, co 
Parliament, to the offender, and to bodies which can provide an 
Outside review of their decisions. Accountability can take 
various forms, depending on the interests and "public" involved. 


Discretion is a key issue at any stage in the correctional 
process where judgement is involved and alternatives exist. 
Various questions arise as to the amount of discretion which 
should exist, what controls should be placed on it, and who 
Should exercise it. 


Any discussion of law which deals with individual libery 
must be intimately concerned with questions of human rights and 
remedies. A key issue for the Criminal Law Review is the extent 
to which the rights of individual Canadians should be spelled out 
in legislation. These include both substantive rights (such as a 
prison medical care) and procedural rights (Such as the right to 
a hearing at certain stages). This Project does not cover issues 
related to the rights of correctional staff, however, since these 
are covered in labour statutes such as the Public Service Staff 
Relations Act. 
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A final major issue is equity in the treatment of persons 
under correctional authority. The nature of corrections seems to 
create a particularly acute need to ensure that similar offenders 
will be treated in similar wayS, when the relevant circumstances 
are Similar. The need to ensure equity raises a number of 
questions which will reflect also certain issues of 
accountability and discretion. 


_ The Paper's discussion of these issues is Shaped by the- 
limitations of what can and Should be contained in law, as 
Opposed to administrative directives. 
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SECTION I. OBJECTIVES AND PRINCIPLES OF CORRECTIONS 


INTRODUCTION 


It has been extensively Suggested that corrections in Canada 
- aS in other nations - needs to come to grips with the objec- 
tives it is and should be seeking to pursue, especially in view 
of the findings and criticisms of the last.20 years. The 1977 
Report of the Parliamentary Subcommittee on the Penitentiary 
System in Canada (MacGuigan Subcommittee) made it clear that it 
felt the root of the problems of corrections to be at the level 
Of philosophy. It concluded that "nothing in the criminal 
justice system proceeds according to any clear or generally 
accepted principles defining the purposes of the penal system: 
who should be incarcerated and why, or what the Penitentiary 
Service iS Supposed to accomplish." 


It has also been suggested that any new legislation in 
corrections should be prefaced by a statement of objectives and 
principles, much as the Federal Government's 1982 publication, 
The Criminal Law in Canadian Society, has suggested that the 
Criminal Code be preceded by a statement of objectives and prin- 
ciples. Other critics suggest that such a statement belongs not 
in law, but in administrative directives or program statements. 
Certain corrections jurisdictions in Canada have done extensive 
work on defining their goals, objectives, strategies and 
principles. 


Corrections has experienced a number of major shifts in the 
primary or prevailing objective which it ought to pursue. 
Penitence was at one time a correctional objective which had 
major influences on the regimen and even construction of 
prisons. Rehabilitation has apparently lost the primacy among 
correctional goals enjoyed in previous decades, though some 
corrections experts feel it has declined too far in importance. 
Reintegration and life-skills orientation are perhaps the more 
modern version of the “rehabilitation ideal". Some critics would 
contend, however, that the most prominent correctional objectives 
are in practice, those of security and Surveillance. 


If a criminal law which embodied only a Single goal would be 
a bad one (as Hart suggested), it may be equally true that not 
only does corrections currently embody or reflect more than one 
objective, it should continue to do so. At different times and 
with different offenders, corrections goals may be very differ- 
ent. Within certain cases, certain corrections goals may even be 
in conflict with one another. 


Nonetheless, it may be important to define in law what 
corrections must do, what it may do, and what it must not do. 
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The Criminal Law in Canadian Society articulated the overall 


Purpose of the Criminal Law 


The purpose of the criminal law 1s to contribute to the 
Maintenance of a just, peaceful and safe society through the 
establishment of a system of prohibitions, sanctions and 
Procedures to deal fairly and appropriately with culpable 


conduct that causes or threatens serious harm to individuals 
Or society. 


Principles to be Applied in Achieving this Purpose 


The purpose of the criminal law should be achieved through 
means consonant with the rights set forth in the Canadian 
Charter of Rights and Freedoms, and in accordance with the 


following principles: 


(a) 


ve) 


(f) 


goals and principles of the criminal law, including a number 
which would appear to have implications for corrections. These 
are: 


the criminal law should be employed to deal only with 
that conduct for which other means of social control 
are inadequate or inappropriate, and in a manner which 
interferes with individual rights and freedoms only to 
the extent necessary for the attainment of its purpose; 


the criminal law should also clearly and accessibly set 
forth the rights of persons whose liberty is put 
directly at risk through the criminal law process; 


the criminal law should provide and clearly define 
powers necessary to facilitate the conduct of criminal 
investigations and the arrest and detention of 
offenders, without unreasonably or arbitrarily inter- 
fering with individual rights and freedoms; 


the criminal law should provide sanctions for criminal 
conduct that are related to the gravity of the offence 
and the degree of responsibility of the offender, and 
that reflect the need for protection of the public 
against further offences by the offender and for 
adequate deterrence against Similar offences by others; 


wherever possible and appropriate, the criminal law and 
the criminal justice system should also promote and 
provide for: 


(i) opportunities for the reconciliation of 
the victim, community, and offender; 
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(345) redress or recompense for the harm done 
to the victim of the offence; 


(111) opportunities aimed at the personal 
reformation of the offender and his 
reintegration into the community; 


ey) in order to ensure equality of treatment and account- 
ability, discretion at critical points of the criminal 
Justice process should be governed by appropriate 
controls; 


(k) any person alleging illegal or improper treatment by an 
official of the criminal justice system should have 
ready access to a fair investigative and remedial 
procedure; 


(el?) wherever possible and appropriate, opportunities should 
be provided for lay participation in the criminal 
justice process and the determination of community 
interests. 


These statements of criminal law purpose and principles leave 
much room for - and perhaps even encourage - the articulation of 
a statement of objectives and principles unique to corrections. 
ISSUES: 


5 Oey Statement in Law 


Should there be a statement of the objectives and principles 
of corrections at the beginning of all correctional legislation? 


L.2 Objectives of Corrections 


If you are of the view that the.objectives of corrections 
should be better defined (either in law or elsewhere), which of 
the following statements of objectives should and which should 
not apply to corrections? Should corrections have a primary or 


overall objective or objectives? 


Some of these statements would apply only to certain correc- 
tional agencies, and not to others. The wording of most of them 
is taken directly from statements by organizations including the 
Canadian Association for the Prevention of Crime, the Law Reform 
Commission of Canada, the British Columbia Corrections Branch, 
the American Correctional Association, and the Ouimet Committee. 


- to assist the court in its decision-making by providing 
information on the offender, advising on suitable 
sentence alternatives and resources, and developing and 
maintaining a wide range of correctional alternatives 
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to take action calculated to return the individual 
offender permanently to the normal community as a 
contributing member of society 


to assist in the resolution of disputes where the 
direct intervention of the court is being considered 
(through techniques of mediation and conflict 
resolution) 


to carry out the sentence of the court, including the 
administration of restitution and community service 
orders 


to reduce the risk of harm from the offender to the 
public, to himself, to other offenders, and to criminal 
JuSsticesstaLrtf 


(remand) to provide sufficient security to ensure that 
the defendant will be available for trial 


to provide programs aimed at the rehabilitation and 
reintegration of the offender, in particular: 


= Maintenance of family ties 


— development of the responsible use of freedom and 
choice 


- education, work, training, life skills and social 
development 


to preserve the rights, humanity and dignity of the 
offender, the public, and staff 


to co-operate with other components of the criminal 
justice and social system 


to reduce the reliance on imprisonment for non- 
dangerous offenders 


to increase public awareness and understanding of 
corrections and of offenders 


to increase public support for and participation in the 
correctional system 


to provide programs or strategies designed to keep the 
offender out of prison in the future 


to minimize the unintended negative effects of the 
Sanctions 
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as (remand) to keep sentenced prisoners separate from 
those not convicted or sentenced 


= to administer programs of assistance to victims and 
witnesses 


What other suggestions would you make regarding statements 
of correctional objectives? 


L.3 Principles of Corrections 


If you are of the view that the principles which guide cor- 
rections should be better defined (in law or elsewhere), which of 
the following statements of principle should and which should not 
apply to corrections? 


- the offender remains a member of society, and retains 
all the rights and privileges of an ordinary citizen, 
except those expressly removed by law or as a necessary 
consequence of the sentence imposed by the court 


= correctional authorities may not impose further 
punishments or controls other than those directly 
implied in the sentence 


- unless there are valid reasons to the contrary, the 
correction of the offender should take place in the 
community 


- correctional authorities must employ the least restric- 
tive alternative which is adequate to achieve the 
legitimate objectives implied in the sentence 


- correctional authorities must provide stimulation and 
support for offenders to learn to behave responsibly 


- correctional authorities must clearly and accessibly 
set forth the rights and privileges which accrue to 
offenders, the powers and responsibilities of staff, 
the prohibitions and obligations imposed on offenders 
and staff, the resources available to offenders and 
staff, and the criteria upon which key decisions about 
offenders are made (principle of notice) 


- offenders should be treated ina Similar fashion where 
the relevant circumstances and factors are similar 
(principle of equity) 


~ discretion at critical points of the correctional 
process should be governed by appropriate substantive 
and procedural controls : 


Rt a tig) We Pe ‘ 
| me ’, th, 
pally if a, 
a mY 

oy i i AE 

i ut uh ‘ 
j Se | r i yy 
; i y ih 4 % : ‘ et 

Dat ee Uk hy ny : . ; 

vi a My MN: 

iN HOPS a8 ol 133 | Bibs 
$ Pa 


te Ds fia ch as ye he ak pone ee shy 46 
Sigs, iii) 4 Si ay te % ieee ben ilo. 492190 wa’) Mont '® 
I Xag aT 1 ti, hie iid none Bee 21 aera id Wer, 


Saledoy Lino gad ‘te labia 2 ian onan eye eae 
VARS 919 Cie eo te 35 Beg fret ny Woe eyrei a pris 24 ee Se 
REO TE Bee A aia set bottle: soll VLC Ng MA’ GacHs IEan09 ee 

| nM, StS il bie woegiell dlls ony al Aanelipesnts ae 


eg eer 3 in Yaw eer Back soe’ He 
Saots HEM wages bel meh ere 
ae sae mse 4 oh ne hehe 
SE? og NOE Ppa cet | iss SOAS 5. ad baw ‘es vie VK ar ‘ental 
wor ne eee ‘sates Siete, yah ree an ‘ha re nie ae 
| La | hs tas 7 eine Pee 


: 
. i A i) 
i, avin 


PRAM eS Nae tam Lome dane eat sbdobe Kae imevroo! | ie + Ore 
he Ve 0 OF See ae oA a evisenresie ovis’ vet 
PHY SOT SED A beitqms shideartrinin | pairs int) i 


Ye an eee a ey LYS) oh Vern: a ae betes R be wie Tenodion fb a, ee 
(olen wes ats Aer. AUF dey gaz ah “SxS ROT 28) icky i, Bae ny | . 


vw ji ey wit WE a a Teen x ‘SY aia Mt ah Keats tart | | 
e Sc Gf (ty Lethd ee | Pabe Batphty pealy WT sos soe 


ie ee, a siealaat Chih BR ower, me, sa tebe 8 
Steere) > aL Teen OF Fa T [dé Bae "hab thadz ante a 
Pai eee ide uh WY hive eet at Sad (Ake 


1 Cae = ine ba Rohe tg Mpbhhty! ‘ercuig GLIet hws. Cif Wwie.. Iege! | 
1) (aetaten x Beaty. own Atle exobeet@ | 
So 6 NONE Sak Fini bedwory) ed biuada: agebraas 


¥ Lee estes ie et ala eahiae) 9 bie fa ie 
bys aa Ole emma A tettops. 


iby ae para oe, ae! ee) ate eb ¢ hades 
iw 3 ie res seat ieee yah Soimaveoy. wat 
Ro ran ist 


Lie j i it 7 i ch ‘a f ; 
r Oe ‘ j 
. iit Bs, i 
- Cee hee Wi f 
yur PERN fal ah 4 


es any persons alleging illegal or improper treatment by 
an official of the correctional system should have 
ready access to a fair investigative and remedial 
procedure 


- correctional policies must not deny the offender the 
hope of regaining status as a free citizen 


= services available to the general public must be 
utilized in the correctional process whenever possible 
and: DiLacticar 


vod correctional authorities must safeguard the rights and 
privileges of offenders by maintaining the duty to act 
fairly 


= correctional authorities must engage in ongoing 
programs of research, self-evaluation, and review in 
order to keep the public and corrections better 
informed 


= correctional services must be subject to regular 
independent assessment, aS measured against appropriate 
established standards 


- (remand) no person who is not as yet convicted of a 
crime should be required to participate in programs 
aimed at his rehabilitation 


= correctional authorities shall design programs in such 
a way as to meet the legitimate needs of identifiable 
offender groups 


- correctional authorities must participate in an active 
program of reform of the criminal justice system 


What other proposals would you make regarding statements of 
correctional principles? 
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SECTION II. SENTENCE ADMINISTRATION AND THE RELATION BETWEEN 
SENTENCING AND CORRECTIONS 


INTRODUCTION 


— . Another project of the Criminal Law Review, the Sentencing 
Project, is responsible for the drafting of new legislation 
relating to sentencing. However, the close relationship between 
Sentencing and corrections - or "Sentence administration" - is 
obvious. Actions performed by correctional authorities and 
programs administered by them constitute the practical 
fulfillment of the pronouncement of the judge's sentence, and 
decisions about how an offender is handled in a correctional 
setting may have a direct bearing on the extent to which the aims 
of the sentence are fulfilled. Perhaps the most obvious example 
of the close connection between sentencing and corrections can be 
seen in the fact that various forms of conditional release are 
available which, in some cases, can reSult in an offender being 
placed back into the community long before the expiry of the 
sentence. Correctional authorities presently make virtually all 
major decisions about where a prison sentence will be served, 
under what degree of security, according to what rules and 
regulations, with what programmes of treatment or other services, 
and, within the limits set by law, for how long. 


A number of sections of this paper raise in a general or 
Specific way, the question of how the link should be made or 
maintained between sentencing and corrections, or between the 
judiciary and the administrative authorities of corrections. For 
example, Section IV (Offender Rights) asks questions about the 
extent to which the courts (or other remedial bodies) should be 
involved in the protection of the rights of persons under 
correctional authority. Section III (Release and Remission) 
asks questions about the extent to which programs which release 
offenders from some of the obligations of sentence should be 
reviewable by, or even administered under the direct authority 
of, sentencing or other judges. This Section asks questions 
about the extent to which the sentencing judge should be able to 
direct, as part of his sentence, that the offender receive 
certain services aimed at "correcting" him, or that he be sent to 


a specific place. 


Various proposals have been made in various quarters about 
possible models or mechanisms which might be considered in order 
to achieve such ends as the safeguarding of convicted offenders' 
rights, the fulfillment of the judge's express intentions (if 
any) about the sentence, and the provision of an independent 
authority to review the conditions of confinement and other major 
issues. Among the models which have been proposed or tried in 
other jurisdictions are the Law Reform Commission's Sentence 
Supervision Board, which would review conditions of confinement 
and release decisions made at the initial level by correctional 
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authorities; the juge de l'application de la peine, a special arm 
of the judiciary in France and Italy which is designed to make 
Original release and treatment decisions about offenders; and the 
availability of general judicial appeal on substantive and 
procedural matters relating to corrections, as is the case in the 
Oscar 


In Canada at present, judges are (or in theory may be) 
considerably more involved in matters relating to non-carceral 
sentences than they have been with jail sentences. They may, for 
example, specify the conditions of probation, the community-based 
programs which (if they are available) the offender will enter 
into af hevso consents; and tthe, manner in which -@. fine, ver ine 
option, or restitution or community service order shall be 
carried out. No such involvement by the courts with prison 
sentences has been seen in Canada, even though arguably the 
severity of an imprisonment term might suggest that sentencing 
judges should be at least as concerned in questions regarding the 
content and meaning of their sentences. 


ISSUES 


ge | Objectives of Sentencing and Corrections 


Issues relating to this area will be explored in Section III 
(Release and Remission) and Section IV (Classification). Ona 
general level, however, the reader should bear in mind question: 
regarding the extent to which sentencing goals should be 
consistent or. in, harmony with,correctional goals... It, has 
Frequently been observed that rehabilitation aims of a sentence, 
for example, may be undermined by security and surveillance 
objectives which are important to corrections. Perhaps some 
tension between sentencing and corretional goals is unavoidable. 
Should correctional authorities be under an obligation to 
consider the intent of a sentence (assuming this can be 
determined) in making decisions about how, why and where a 
sentence is to be served? 


oh ay Judicial direction to corrections 


Presently, Canadian sentencing judges cannot issue binding 
orders respecting many or even most of the correctional processes 
which have a major effect on the "meaning" or content of a 
sentence. Many judges appear to both accept and endorse this 
approach, perhaps out of concern for their own lack of expertise 
in corrections and criminology. For others, however, the 
arrangement is less satisfactory, and can result in sentences 
which in practice countervail the intended objective, or at the 
least fail to fulfill the intended objectives of the sentence. 
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To what, if any, degree should the sentencing judge be able 
to influence or make enforceable orders concerning the way in 
which a sentence should be served? 


Should the judge, for example, be permitted to direct: 


- the place at which a term of imprisonment will be 
served? a ee = 

- the programmes of treatment, work, education or other 
services which should be offered to the offender 
through the prison system? 


- the programmes of treatment which (perhaps with the 
consent of the Crown and the offender) must ke 
undertaken by the offender? 


- the level of institutional security in which the 
offender should be placed or the level of surveillance 
to be imposed by the probation officer? 


i, Judicial Supervision of Corrections 


To what degree should the sentencing authority maintain a 
Supervisory or appellate role in the correctional process? 


Judges in Canada have, up to the present, played only a very 
small role in reviewing decisions made by correctional author- 
ities about the manner in which the Sentence is to be served. 

The two most common types of such judicial involvement are 
probably the bringing before a judge of the offender who has 
defaulted on payment of a fine or the offender who has breached 
his probation. 


The Law Reform Commission proposed that this sentence super- 
vision function be performed by a body intermediate to the 
correctional and judicial authorities, called a Sentence 
Supervision Board, from whose decisions there would be ultimate 
recourse to the courts. 


To what extent would some type of greater judicial involve- 
ment in correctional processes be desirable from the point of 
view of: 


- safeguarding the interests of the offender and 
"watchdogging" correctional decision making? 


= increasing the conformity between sentence objectives 
and correctional programmes? : 


= educating the judiciary about correctional processes? 
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SENTENCE CALCULATION 


The courts, lawyers, prison administrators, and prisoners 
themselves, have frequently expressed dismay at the confusing, 
inadequate legislation which governs sentence calculation. While 
the governing principle is that ambiguity in the construction of 
a penal statute should be resolved in favour of the prisoner, the 
fact that so much ambiguity exists results in confusion and 
distrust, and a feeling on the part of prisoners that the length 
of time they must spend in confinement is determined in some 
arbitrary way that they cannot understand. 


Sentence calculation is not complicated so long as a 
prisoner earns remission in the normal way, is released on parole 
or MS and stays out of trouble until his warrant expiry date. 
Then the rules of thumb - 1/3 of sentence until parole eligibil- 
ity, 2/3 until release on mandatory supervision - apply. But as 
soon as the prisoner escapes, gets further convictions or his 
parole or mandatory supervision is revoked, sentence computation 
gets more difficult. The following are just some of the problem 
areas: 


Pics Remand Sentence Credit 


Presently individuals who are denied bail and are therefore 
detained until and during their trial do not receive an automatic 
credit of the time spent in custody against the sentence 
imposed. While it seems to be an accepted principle of sentenc- 
ing that a convicted person should receive some credit for pre- 
tvial time pn custody, this varies from court.to court. 175.6049 
(2.1) of the Criminal Code provides that in determining the 
sentence to be imposed, a judge may take into account any time 
spent by the convicted person in custody as a result of the 
offence. No further guidance is offered in the legislation. It 
has often been said by the courts that since no remission can be 
earned in pre-trial custody, the credit against sentence should 
be equal to twice the period of pre-trial custody. MThis has, 
however, never been clearly defined, and is not applied consis- 
tently by judges. 


In many.U.S.,3urisdictions, pre-trial custody 1S an auto- 
matic credit against any sentence subsequently imposed. Should 
this be true in Canada? Should the credit be "straight-time" or 
should there be an additional allowance to compensation for the 
inability to earn remission? 


II.5 Other Sentence Credit Ambiguities 
There is no clear provision in our correctional legislation 


which specifies when a prisoner receives credit against his 
Sentence. Decisions are reached by the Courts on an ad hoc 
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basis, leading.to confusion.as to what,,if any, principles should 
apply. For example, recent cases have held: 


(a) That a sentence "stops running" when a prisoner escapes 
from custody. This is not clearly established in any 
legislation, but has been so held in the case law, 
albeit after a number of conflicting lower court 
decisions. 


(D)Autbat.ifvanginstitution  releasessaiprisoner En.ecror , 
and if the prisoner has not acted in bad faith, then 
the prisoner should be deemed to be serving his 
sentence, even though he was unlawfully released. 


(c) That if a prisoner is released upon a successful habeas 
corpus application, but the Crown appeal is subse- 
quently successful, he should not get credit for the 
time during which he was lawfully at large by virtue ot 
a, COULT COLrder, 


(d) Once an escaped prisoner is taken into custody, he gets 
credit against his sentence only if he is re- 
incarcerated in Canada. 


Each case like this is decided by reference to its own 
peculiar facts. No clear principles have emerged in the case 
law. Do you think that clear provisions with respect to credit 
against a sentence should be enacted? What should be the guiding 
principles? 


If the statement of principle includes an enumeration of the 
circumstances in which a prisoner either receives or does not 
receive credit against sentence, there is always a risk that the 
list will not be exhaustive, and the prisoner will either not get 
credit when it seems intuitively fair that he should, or get 
credit when it seems intuitively fair that he should not. Are 
there more general principles which could adequately cover the 
kinds of cases described above? 


II.6 When a sentence is to be served ina penitentiary 


Section 659(2) of the Criminal Code provides that where a 
person who is sentenced to imprisonment in a penitentiary is, 
before the expiration of that sentence, sentenced to imprisonment 
for less than two years, he shall be sentenced to and shall serve 


that term in a penitentiary. 


This section was designed to ensure that someone in peni- 
tentiary would not be moved to a prison to serve the last part of 
his sentence, even if, prior to his release, he is sentenced to a 
further term of imprisonment which is less than two years, and 
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the total sentence to which he is subject is less than two 

years. Unfortunately it has also been interpreted to cover 
penitentiary inmates on MS who receive a short prison term, 
possibly even a few days for a provincial offence, and their MS 
is not revoked. By virtue of this section, the prisoner must 
return to penitentiary to serve his sentence, no matter how 
~short, and even when it is clear that the sentencing judge inten- 
ded that the sentence be served in a reformatory or even in jail. 


Should this section be amended such that it does not apply 
to individuals on mandatory supervision from a penitentiary, so 
long as the MS is not revoked? Or should there be discretion 
given to the sentencing judge to order that the sentence, if less 
than two years, be served ina reformatory or jail? 


LDS7 Loss of remission upon parole revocation 


When an offender's parole is revoked, he loses all the 
remission he had standing to his credit at the time he went out 
on parole, (with the exception of remission earned before July 1, 
1978). This means that the consequence of a parole revocation is 
not determined by the seriousness of the behaviour which led to 
the revocation but rather, by the length of time the prisoner 
served before being released on parole. A parolee who commits an 
offence while on parole is of course liable to an additional 
sentence, as well as the penalty of lost remission. In a recent 
innovation which is intended to reduce some of the inequities 
caused by this operation of the law, NPB has expanded its admin- 
istrative criteria for the recrediting of remission after revoca- 
tion. These criteria now include instances where "behaviour 
which led to the revocation was in itself considered not serious 
enough to warrant a total loss of remission" 


Instead of this arrangement, is there a better approach? 
Should, for example, the consequences of parole revocation be 
tied more directly to the acts which caused it? An approach 
Eritéd sin™some U.S. jurisdictions has been, an effect, to set a 
"sentence" of six months for the offence of parole violation. 
This can be varied by the sentencing judge according to the 
case. A similar idea might be to create a "penalty" of up to six 
months' remission forfeiture for parole violation. Is this a 
worthwhile approach? 
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SECTION III. RELEASE AND REMISSION 
INTRODUCTION 


Early release from a sentence of imprisonment - be it ona 
limited temporary basis, through parole, or as a result of 
—-remission - is one of the most important correctional processes. 
These various forms of early release have evolved in our Canadian 
experience from the very first exercises of clemency by the 
Governor General, in the 19th century, to the current extensive 
conditional and unconditional release programs that are provided 
for in our criminal law. In spite of the well established 
legislative authority for these release programs, public debate 
as to their appropriateness has rarely abated since the first 
decisions were made to release offenders before the expiry of 
their sentence. 


In the following section, issues will be raised for 
discussion on the objectives of early release ("why" questions), 
the body or mechanism which should effect it ("who" questions), 
and the extent to which it should affect the sentence, and the 
processes by which it should operate ("how" questions). Within 
this review, cognizance Should be taken of the complex 
relationship between release as a correctional alternative, the 
philosophy and purposes of sentencing, and the overall objectives 
OL COECrTECE IONS « 


Although it seems that some of the controversy surrounding 
early release is based on a lack of information or distorted 
perceptions, clearly many other concerns and criticisms have a 
more fundamental basis. Questions such as whether or not an 
offender should be relieved of a portion of his sentence of 
imprisonment, whether the judgement of the court should prevail 
over correctional administrators, whether release decisions 
should be based on rehabilitation or risk; are only a few 
examples of issues which have historical as well as current 


relevance. 


When the Parole Act came into effect in 1959, it seemed to 
embody certain assumptions about purposes and principles. The 
purpose of the Criminal Justice System was to protect society 
primarily by rehabilitating the offender. The provision of 
conditional release from prison was based on the belief that 
individuals can and do change and that the community, rather than 
the prison, is the better environment to reinforce the commitment 
to change. Properly trained and experienced individuals were . 
thought to be able to determine when an inmate is suitable for 
release into the community, taking into account the question of 
risk to society. Decisions to grant, deny or revoke parole 
should not be subject to political interference. Parole was to 
be a privilege based on the offender's proving he is deserving of 
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release through institutional performance, his attitude, his plan 
for release, and his willingness to accept supervision and to 
live within the law. 


Undoubtedly each of these purposes and principles has been 
called into question during the past two decades. They are based 
~primarily on a utilitarian philosophy of corrections which 
concerns itself with protecting society by preventing future 
wrongs - either through changing factors in the environment or 
the individual offender through rehabilitation, or through the 
deterrence or simple incapacitative effects of imposing 
penalties. In the ongoing debate as to the legitimacy of these 
objectives, several major issues concerning the early release of 
offenders have emerged. The first relates to the once firm 
belief in the rehabilitative ideal and the confidence in the 
trained ability of experts in the social and behavioural 
sciences. This confidence was such that a very broad discretion 
was allocated to the Parole Board to make decisions concerning 
the conditional release of offenders. More recently, however, 
the rehabilitation ideal has been out of favour, and critics have 
questioned the ability of experts to detect successful treatment 
Or predict recidivism (especially violent recidivism) with 
accuracy. 


TIts Objectives of Conditional Release 


Given that the objectives and principles embodied in the 
Parole Act may be open to serious question, what purposes should 
conditional release serve in new legislation? Which of the 
possible purposes given below should conditional release not 
Sserve?-n(Some-of those bhisted are not, in Lact, stated objectives 
of conditional release.) 


Re-integration into the Community 


Although support for the ideal and the practicability of 
rehabilitation in institutions or the community has been 
seriously questioned, most correctional authorities 
acknowledge responsibility to provide assistance towards the 
eventual reintegration of offenders into the community. 

This assistance may take the form of various programs to 
assist the offender in the preparation for release, 
decompression from a prison environment, encouragement to 
develop meaningful release plans, opportunities to 
participate in gradual release programs, and community 
Supervision with elements of support and encouragement. The 
Criminal Law in Canadian Society (1982) recognizes the role 
of such programs in Principle (g), which states in part that 
"wherever possible and appropriate, the criminal law and the 
Criminal justice system should also promote and provide for 
...- Opportunities aimed at personal reformation of the 
offender and his re-integration into the community”. 
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The debate over rehabilitation and its primacy in 
corrections is still very much of relevance. Many 
correctional experts are of the view that rehabilitation was 
never seriously tried in Canada (nor in most other 
Jurisdictions) inasmuch as insufficient resources and 
commitment were applied to its implementation. To conclude, 
therefore, that "nothing works" -is premature at best, and 
based on inadequate information. On the other hand, further 
criticisms of the rehabilitative ideal have alleged that it 
would permit excesSive intrusion into the lives of 
individuals, and excessive amounts of unreviewable 
discretion. Perhaps in part as a result of the ongoing 
debate over rehabilitation, correctional administrators have 
turned more towards an “opportunities” model, wherein the 
offender is presented with program choices having certain 
practical consequences. The term "reintegration" has also 
come into use, and perhaps reflects an emphasis away from 
psycholgical treatment or cognitive approaches, and towards 
programs aimed at assisting the offender to interact in more 
functional ways with social institutions, family and others. 


(Although programs of re-integration into the community 
have, traditionally in Canada, been linked to the release of 
the offender from prison before the end of his sentence, it 
is worth noting that community-based supervision following 
imprisonment could in fact be ordered at the time of initial 
sentencing, much like sentences or jail followed by 
probation. Mandatory community Supervision could even be a 
statutory requirement which formed part of every sentence of 
imprisonment, and was designed to occur at the conclusion of 
the imprisonment period. ) 


Protection of the Public through the Assessment of Risk Over 
Time 


The great majority of offenders sentenced to 
imprisonment eventually return to the community, after 
serving various lengths of time. The original Parole Act 
contemplated that if an offender had derived the "maximum 
benefit from imprisonment" and was not an undue risk, he 
could be granted parole if it were considered likely to 
assist in his rehabilitation. In more recent years, the 
"benefits" to the individual from imprisonment have been 
questioned even by top correctional administrators. 
Imprisonment does, however, have the unquestioned effect of 
separating the offender from the community, of 
incapacitating him. If the offender is or will be an undue 
risk to the community when released, incapacitation goals 
may demand that he serve as long a period as his sentence 
allows. For others who are not a risk - however defined - 
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some would argue that society is better protected in the 
long term by an earlier release from the prison 

environment. The selection of offenders for conditional 
release based on risk assessment is thus another utilitarian 
goal which some have advocated. 


Humanitarian Purposes 


Some would argue that early release can and should 
Still pursue aims which are rooted in its early beginning in 
clemency for deserving offenders. Since any grant of 
conditional release will reduce the time which an offender 
spends in prison, there is some mitigation of full sentence 
in any early release. Mitigation of sentence for 
humanitarian purposes has been defended in cases such as: 


- the offender who has demonstrated a positive change in 
behaviour while incarcerated; 


= the offender who has spent such a long time in prison 
that mercy demands his release; 


= the offender who has experienced remorse and 
demonstrated a change in attitude; 


= the offender whose family circumstances have changed, 
and necessitate the return of the offender; 


- the offender for whom it is necessary to halt, offset 
or try to reverse the unintended negative or 
debilitating effects of incarceration. 


Hope 


It seems axiomatic that when an individual's feedom is 
taken away, freedom becomes his greatest hope. Hope may not 
be able to stand on its own as an objective, since 
presumably one would not parole some offenders for no other 
reason than to give hope to those who are left behind. 
However, providing hope, especially to long-term prisoners, 
may be a defensible goal. Some argue it infuses a 
humanitarian aspect into a system which is often highly 
punitive. Others argue that the uncertainty about one's 
possible release date causes more anxiety and negative 
consequences than the hope provides positive consequences. 


In the past several years an increasingly sizable group 
of inmates in federal penitentiaries are facing long-term 
sentences, with early release a very remote prospect for 
some. In these cases, the existence of release 
opportunities may be more likely to be a source of 
bitterness with the uncertainty of not knowing when release 
will come. 


oe bt “has eee 
“yeiig tena ran 789) ei 
Jha je. “Bh 
Sanne ie, bi by wank 
spunea ong Cae 2 cay bath 
Lay NOS AR ee ae, 
ae Ce 0 “> a i cia: 


athertin svihlnh rt + pastigee niin ra vile ng 
+ east stash | awed vadod 
Orem ee ree sae gil see ‘a, aie nid Le Bem 
cs ) Balhae i ; anata whe abn ius ¥ oc ott Lied Hie, Se 


hee sre LONI :) bhai mee none div! ‘dato d te, bid: : a ay 
| gh FP ay bs, tani * bosauanagine® | af) ee ee 

one eas heuer Eb etimek ery EON rn ery 
Pohie ntke mad, ae aasery mis, ted keaeban Ao ie Buon! 


Hel tO 4 I, oe rer ati at pcutd 40h ‘Soha ho aa? ae a 
| stad deals Sy Debao trikes, hs wae ves esd vad ao: ee 


Pe Lee Lele a 18 ated 1G wo Ree abl yad) Leb 


LAE ae ery ae ot a a 
Ta a behets ey wh Bei bycect Sent papery ay ‘emgee yt a] Pay 
LO RI Bahn | matsene aba es ae AM hs ke We «Yow owns es 
| . HEI a orieaeter Ne Be, CWE Hoe fied a” eae es te ee Hie 
HA pus, wevity MOMENT? any shoves thio. bh ittow. RQ vuelto 
| tn CEE | AR en, ae. ory ode ip itn shod: ar hy Gd Hels) popees 
» Rade a) eye wy4as~po Ol OF Wh tae ate gee Balk Rt y ose alah Aadahesid 
rua ‘Pee! iota Mae se : 2, s0e7R,) Behe ok BOD wIGhans Lats ‘6 oo ee 
A re Lee Lepage ap od to er a BIE Soe pedals tocar, 
ur en (Pts ahve ie Hie Pha eS a Sgt ee. PAT: a one ‘ ae 
ey ie a) hee W's bard “oso 2eaueo, semen o% Bigiabeicit gee 
* Sat ee ap eo Oe my oh ay | chil se NE adit Me r | Sor ah 


sy 


OV wil Het he a omens : yt rie 2 cia i ‘eae jaan: ada r 
x Wwe ‘werner, a POM lide sds) ry heya) at. ‘bed ean 
34 Sh IS ‘elbinn ck WD fry! eae teh) ar oy Sere Alaae ao he LS 
ms "RAIS res ~O) ids be bb gi in ROD ay 
Vo awe, Pi rel Al yneast A te ou ~ 
SeBaloy es coy palwoga ec LO. Cetera Ne 


| 

i) 
LAAT 

Pet BRAN AUR Ey ht Aelia aaa tad 

f if ; ; 4 iN 


4 rey he me) 
CPya - i} SY is A , to 
F 


14) 
vy) 


TO mitigate sentence disparity 


The mitigating effect conditional release programs have 
on sentences has long been a point of contention with some 
members of the public, the judiciary and the police. 
Although paroling authorities have stated that they are not 
in the business of correcting disparities in court 
sentences, some observers claim that early release does have 
this effect. Some have even advocated systems which would 
facilitate such an evening out of sentence disparity, as in 
an appended view from the Hugessen Task Force which proposed 
that the releasing authority fix the time to serve until 
parole eligibility, rather than being bound by the present 
system of release eligibilty dates which are fixed by law as 
a portion of the sentence. Some observers claim a central 
authority Pike ta parole’ board is in a 'qood“position to 
identify sentence disparities and correct them. In this 
view, release can serve also as a forum for sober second 
thoughts after the emotion and controversy of the offence 
andi servatl. 


However, it iS important to note that the issue of 
disparity in sentences is being addressed directly in the 
Sentencing Project of the Criminal Law Review with the 
relationship of sentencing to post-sentence practices being 
addressed ina related policy document. 


To reduce prison populations and cost 


Most would agree that conditional release represents a 
less expensive and more humane way to deal with offenders 
than prisons. There is little question that if early 
release were abolished and sentences remained unchanged, 
prison populations would increase. The financial costs of 
this increase could be expected to be considerable. In 
spite of the obvious fiscal benefits, the proposal 
that conditional release practices can be adjusted to reduce 
prison populations is extremely controversial. 


Incentive for prison discipline 


Remission particularly, but parole as well, has been 
cited as a prison discipline mechanism, but its 
appropriateness in this role is controversial. -Some members 
of the public feel that good behaviour in prison should not 
be grounds for early release from sentence, though many 
prison administrators claim that the possibility of early 
release is essential as a tool for controlling penal 
institutions. In part because of concern over certain 
violent acts committed by offenders released before the end 
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of sentence through credits of good behaviour, remission has 
been criticized aS a program which may be appropriate for 
some, but not for all. For those who may be violent, in 
this view, creating good behaviour incentives is not a 
defensible objective if it mandates early release. 


Which of these objectives do you- consider as valid purposes 
of early release? Are there other objectives which should be 
included in a statement of objectives for conditional release? 


TTI 32 Eligibility for Various Forms of Conditional Release 


Above, we have explored questions of the "why" of 
conditional release - the objectives it should pursue. Beginning 
in this section, we will explore questions of how conditional 
release should operate. Ee eee 


Under the current arrangement, there is a balance between 
the part of the sentence fixed by the court, the part under 
parole discretion, and the part governed by remission. To some 
extent, the objectives which one chooses for conditional release 
may determine one's view of the extensiveness of its role. If 
One supports a limited clemency-like view of parole, for example, 
then perhaps one would also Support a system of longer fixed 
periods prior to eligibility, and a smaller range of discretion. 
If on the other hand, one feels that parole should be aimed 
primarily at individualized treatment and reintegration of the 
offender, one might Support the elimination of all fixed 
eligiblity rules, and an extended range of discretion. 


Below, then, are listed the various forms of conditional 
release and some of the eligibility rules which, for most 
offenders, govern the amount of discretion available within the 
sentence. 


ms Temporary Absence 


Unescorted temporary absences are granted from 
provincial prisons (that is, prisons for persons serving 
less than two years) by provincial prison authorities, and 
from federal penitentiaries (which hold persons serving two 
yearS Or more) by the National Parole Board, which in 
certain circumstances delegates the absence-granting 
athority tozpenitentiary officials.  Eligiblity rules vary 
from province to province, but for federal sentences, 
inmates do not become eligible for unescorted temporary 
absences (UTA'S) until they have served one-sixth of their 
sentence, Or six months, whichever is longer. 
Life-sentenced inmates do not become eligible for UTA's 
until three years before eligibility for full parole. In 
some provicnes, the UTA 
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program is extensively used in order to release prisoners 
within weeks from jail terms of some length, in many cases 
on the recommendation of the sentencing judge. 


Day Parole 


This is typically seen as a limited form of release in 
between temporary absence and full parole. Though in the 
federal system day parole is usually granted to a halfway 
facility, all that the law requires is that a day parolee 
mneturn to VEhe Sinstitutron strom time to time wor “arter a 
specified period". Day parole is typically available after 
the service of one-half the period to full parole 
eligibility, or Six months, whichever is longer. 


Full Parole 


Full Parole is a term which refers to more extended forms of 
release from prison. In British Columbia, Ontario and 
Quebec, provincial parole boards exist to make decisions 
regarding who should and should not be granted day parole or 
full parole from provincial prisons. In the other provinces 
and in the federal penitentiary system, the National Parole 
Board is the decision-making authority. Most prisoners 
become eligible for parole after serving one-third of their 
sentence. Through s.8 of the Parole Regulations, certain 
inmates who have committed "violent conduct" may at the 
discretion of the parole board, be required to serve half 
their sentence before parole eligibility. Special rules 
exist for persons serving life sentences for homicide and 
other offences. For example, first-degree murder carries a 
mandatory 25-year period to parole eligibility, which may be 
reduced after 15 years through judicial review. 
Second-degree murder may carry from 10 to 25 years' minimum 
until parole eligibility. Life sentences imposed other than 
aS a minimum sentnece are subject to a seven-year period 
prior to parole eligibility. Sentences of indeterminate 
detention must be reviewed after three years, then every two 
years thereafter. 


Parole by exception is a very limited release form which may 
be available in rare cases prior to the usual full parole 
eligibility date. It is infrequently used, and applies only 
in cases of inmates who are terminally ill, who are subject 
to a deportation order, or whose continued incarceration. 
would likely result in serious physical or mental harm. The 
parole by exception power used to be considerably broader, 
available in “special circumstances" prior to 1978. It is 
now applied almost exclusively in deportation cases. 
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- Earned Remission 


In both the provincial and the federal system, mandatory 
release occurs at the end of the sentence, less time off for 
good behaviour which may be earned in the institutions for 
good conduct and program participation. This "remission" of 

= sentence, which has existed for over 100 years, currently 
allows a sentence to be reduced by up to one-third. 
(Remission has no effect however, on life sentences. Though 
lifers may participate in programs which affect the earning 
of remission, the only means for full release from a life 
sentence is parole). 


~ Mandatory Supervision 


In the provincial systems, prisoners are released free and 
clear at the end of their sentence, less earned remission. 
In the federal system, Since 1970, inmates have been 
required to serve the remitted portion of their sentence in 
the community under the supervision of a parole officer. 
They may be returned to penitentiary at any time before the 
end of their sentence for either criminal activity or a 
breach of one of the conditions of release, which in their 
"Standard" form are the same as the conditions of parole. 
(See Section V for a discussion of the conditions imposed 
On Supervised persons.) Under the current law, early 
release from imprisonment as a result of remission is a 
universal feature available to all prisoners who earn 
remission while institutionalized. 


In 1982, in a controversial action designed to test the 
universality of remission-based release, the NPB "gated" a 
number of federal inmates - attempted to detain them until 
the end of their sentenced in cases thought to be 
dangerous. "Gating" may eventually become a permanent 
feature of federal corrections, thus affecting the balance 
of fixed and discretionary parts of the sentence for 
offenders considered dangerous. 


In your view are the current arrangements concerning when 
release becomes available appropriate? Do you Support the same 
or differently constituted conditional release programs? Would 
you favour longer or shorter fixed periods prior to eligibility, 
or the elimination of fixed periods in favour of case-by-case 
determination of the first review date for release? 


In particular,are the eligiblity rules for lifers and 
murderers appropriate? Should remission continue to have no 
practical impact on life sentences? Do you support the notion of 
creating special eligibility rules for certain cases, as in 
“qating™.or the “viorent conduct category s(section $508 the 


Parole Act)? 
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Lit. 3 Release Policies and Criteria 


Above we have considered the objectives which conditional 
release should pursue, and the extent of the impact which it 
should have on the sentence of the court. A related question 
concerns the policies and criteria which flow from those general 
ebjectives, and give specificity to them. 


CONCerns <abouUceaccountabDl lity, visibility, tairness, and 
equity have led some critics to suggest that releasing 
authorities should be required to give more specific notice of 
the policies and criteria which govern releasing and revocation 
decisions. This concern has become perhaps more acute as 
skepticism has increased about traditonal dimensions of release, 
such as prediction of recidivism and rehabilitation. There is 
some speculation that in the post-Charter of Rights and Freedoms 
era, administrative authorities may eventually be forced to 
specify the basis for their decisions. On the other hand, many 
defenders of the present system are convinced that each case must 
be analysed entirely on itS own merits, or at the least they feel 
that requiring highly specific criteria or guidelines for 
decisions will unduly reduce the amount of necessary discretion 
available, or will create a "paper equality" which masks very 
real inequities. 


On what basis should decisions for the granting of release 
be made? Should more specific release criteria (and criteria for 
the earning of remission) be established which might have the 
effect of focusing the decision-maker's attention in certain 
directions and thus reducing the decision-maker's absolute 
discretion? Should such criteria or guidelines be placed in law, 
or merely referred to in law and placed in administrative 
directives? 


III.4 Procedural Rights and Safeguards 


The above parts of this Section have dealt with issues of 
the substance of release decisions. Procedural protections given 
to individuals at various stages in the release process are also 
of interest. Initiatives by paroling authorities have created a 
number of procedural safeguards in recent years not originally 
specified in the Parole Act: these include the right to a 
hearing, to notice of hearings, to disclosure of case file 
material pertinent to the decision, to the provision of written 
reasons for decisions, and to the assistance of other persons 
(who may be legal counsel) at hearings. In the remission 
process, innovations have affected the inmate disciplinary system 
Such that at the federal level, independent chairpersons 
determine guilt or innocence of institutional charges, and set 
the disposition, which may include loss of remission. In the 
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federal system, however, most remission which is lost by inmates 
is "failed to be earned" because of poor program participation or 
poor conduct generally, and the process of assessing the earning 
of remission is much more informal. 


In your view, are there any areas in release where increased 
procedural safeguards are needed? What should they be? 


III.5 Review and Evaluation 


The courts have, in recent years, increasingly adopted the 
view that certain administrative processes are governed by the 
"aucy. to act. fainiy”, which requires. certain. basic procedural 
protections. The Parole Act however precludes any involvement by 
the courts in reviewing the substance of release decisions. 


Though virtually all decisions which affect release are 
Subject to some form or other of internal review by the 
correctional authority, some critics argue that only independent, 
outside review can be expected to bring the rigour of close 
analysis to correctional decisions. Some would argue that 
the courts or some other body or different bodies should be 
empowered to provide a full review of certain release decisions. 
Others contend that only the procedures followed in the decision- 
making, and not the decisions themselves, should be subject to 
external review. Certain proposed models for release, Such as 
the Sentence Supervision Board contemplated by the Law Reform 
Commission in 1973, would have local institutional authorities 
make certain initial release decisions, while the Board itself 
would serve in the role of independent reviewer of these 
decisions (see later in this Section). 


In your view, should independent review of the procedures of 
release and/or the release decisions (or decisions which affect 
release, such as loss or remission) be available? What type of 
body should conduct reviews? Are your answers about review 
different for different decisions or programs? 


A related concern is ongoing evaluation of release programs 
as a whole, not in respect of individual decisions. Issues 
connected to evaluation and various other types of accountability 
are addressed in Section VII. 


III.6 Suspension and Revocation 


Section V of this Paper (Offender Programs) deals with 
questions of the supervision which should be given to released 
offenders and the conditions which should be imposed on them. 
Section 16(1) of the Parole Act provides for the suspension of 
parole by a member of the Board or by persons designated by the 
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Chairman when a breach of any term or condition of parole has 
occurred, in order to prevent a breach of any term or condition, 
or to protect society. These powers have been questioned by some 
and it has been suggested that more precise statutory criteria 
for suspension and revocation should be established. 


Are the current provisions for the suspension of parole by 
the Board or by persons designated by the Chairman appropriate or 
should more precise criteria be established? Are any changes 
necessary with respect to suspension and revocation procedures? 
If so, what additional procedural safeguards should be 
considered? 


TITI.7 Provincial Parole Boards 


Although provincial parole boards are bound by the terms of 
the Parole Act, the Lieutenant Governor in Council of each 
province which has a provincial parole board may make regulations 
in a like manner to the Governor in Council for the federal 
board. However, the Parole Act specifies that provincial 
regulations should not be inconsistent with the Parole Act or 
with federal Regulations. 


With the establishment of provincial boards and legislation, 
experience has already demonstrated a number of differences 
between the policies and practices of the various boards, e.g., 
calculation of sentences, procedural safeguards including 
hearings and assistance at hearings, voting procedures, etc. 
Should there be limits established in the differences between the 
policies and practices of the various boards? If so, what 
mechanisms should be established to ensure a consistent 


application of the law? (See also Section IV.) 
III.8 Releasing Authority 


The above discussion has dealt with the major "why" and 
"how" questions in release. This paper turns now to questions of 
who should release offenders from imprisonment. 


Currently, releasing authority is shared among institutional 
authorities (who administer remission and, on a delegated or 
non-delegated basis, grant some temporary absences) and parole 
boards (who grant day and full parole, and in some cases 
temporary absences). Mandatory supervision is not granted as 
such, but established by law in the federal system. 


Various criticisms have been made of the current 
arrangements. On the one hand, some feel that institutional 
authorities are too close to the pressures of running a prison to 
make sound and equitable decisions which affect the liberty of 
individuals. The Hugessen Task Force (1972) recommended that all 
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release decisions, and even transfer decisions, be made by an 
authority independent of the prison authority. On the other 
hand, it has been argued (mostly by institutional authorities) 
that they are in the best position to observe and understand the 
offender, and are thus best suited to make all release decisions, 
possibly subject to review. 


Critics have also argued that there are difficulties with 
bodies like parole boards which render them unsuitable. 


Though organizationally independent of prison authorities, 
they may be close to them in training and experience, and rely 
very heavily on the case planning, preparation and 
recommendations of personnel of the prison and parole service. 
Thus, they may not be as "independent" in an operational sense as 
is desirable. Other observers may feel that bodies like parole 
boards are "too" independent in the sense that they may be 
unfamiliar with corrections or law enforcement generally, and may 
not be sufficiently integrated into processes of offender program 
planning or requirements of accountability imposed on other 
government bodies. 


Some critics advocate closer judicial involvement in release 
decision-making, both in order to ensure substantive and 
procedural due process, and in order to encourage the judiciary 
to come to grips with key questions about the "meaning of prison 
sentences", such as the purpose of the sentence awarded, sentence 
disparity, what imprisonment is like, what programs it involves, 
and how much time should be served, on average, by certain types 
of offenders. 


What is your view of who should make initial releasing 
decisions? The major options appear to be as follows. Are your 
answers different for different release programs? 


= decisions by an independent administrative tribunal 
constituted in a manner Similar to a parole board 

am decisions by institutional authorities 

= decisions by sentencing judges generally 

- decisions by special judges appointed for that purpose, 
perhaps within a special arm of the judiciary. 


II1I.9 Major Models 


Over the years since remission and release were first 
created, a number of holistic "models" for release have been 
suggested by various observers. Though many of the issues which 
these models are intended to address (Such an objectives, 
procedures and who should decide) have been raised above, it may 
be useful to describe some of these models below, in order to 


= 1 rn oe oo . 
fAL a van ea ' 
ay oP tari, RURETAP ? 
es A a oar 
ok peo 
ir AS hy 
} j 
; iy ly i . iY 
Oy | i r in, 1 | 
Vine ee 
vi et +4 
4 wa ; 
7) 4 ( 


aie A red penciud 
= eet ities ‘ong > eae . eit Vee 2d. 9r obtis 
ey were iite, oa Sa a eee 


, ‘ A SE ft ; i eh 
BS Bs dears bigin ab: oP : eT OD OF P33 
AReiers> Sepet or Phe iat i 4) Oot Beat: t one wal 6 
— eee " Whi ‘y “a ” 
UO eee td: » Peel 
a gore, eee sti of any 
DW sokahust anew Ste! ee thea Seer 


sods FS cgi meh 


Sarai TOMS Noha 25 i | any uct ae 
"ghers ins , sos ete sae. tent «lm Fas wnoLo' 
beie ono 4 erie iige Pals pe pe edd fo vite 
.2eoLre 38a s fayee ye key You 30 Ea tep 
ays SE pee Tones Sone Gti O Aya nf in cae + #@ ad gon yan cary 
slot oth P wa had Jae ae its dade wstsG. 9 bed 
Year ya? 49)') sates an ent) Hipage) "ous" ous 28 
eid fot, Leagan Joonet ghia wit ie waders 10S He ae ah 
Th) POI ORNS IG Tie ye o> eco nae: tha tyr b vitodtoa TI uke '¢ SIOR y 
cA no Beng Be Fitteds i ZT rare a wot k iis Ropar to ar iN ay 
| | <3 Fie tetany vas aor 


62aclay ne Jnomay Lon | totam inet ndicuivis oisias a 
has evisnssedue ore OF Boba We if Foyt ver idem-ne toot 
(ietoibut ged @piseedoe of eae bee tescoge: ebb teas ek ae 
Of. 1G To prlnedm eft Juels avontemnp yer dtiy etiae of eae oF ‘ 
isJo98. ,heaieaws eidainege ele te cag SL hc ae Home yee : . 
geviaqves IF Seep eae (pet se ie? SH omrioe * 49 2 tare eo Ese sp ayy: 
2oqy) OLIFeD Yo Vepbeveve two . bevaae” hae Bfigrie. amk 9) dou wohl | ar ue 
oe | i vieebre oy eae 


: y 7 Vi Sa he ie mer 
brianed ieitthh adlser Bios’: eater to weiv woOY ai tone 
jase ee aell 26 od OY Yesgde Bre rane yorarm aif tendkal 


pore see lea EL 192 AOE 


Brest “se Lovee. bee ret hay Hench i a Idee donate 
acl tiaadsua ‘Beas sven Ydanotsio ab ie 
| Li te ena 2eregp pa ioeegnes. vd anolat noty 

YSSOgrNy Cats Io) Het eaqe es pine be loeaga ¥S BAG. 

. | MMi husk edt ae ar nial seve, Bh nk CR + 
We a 
' Lil ; A te A 
i (SSE Sew sasatoy Gem hoteles: mt kes 
eed ave sec li >) i “thabom™ bisected 
5 yh ie 2+U8GR “BR? uy ‘Apeod? ny orev: Fs 
a aay i soiet ve igvsy eeeubbe, Oo Gebresck 
(om 42 .svods beeen avod end (shiosh ‘Qigoie 
oy 4Shso Ar bebop al sbon asorty Fo: See 


W iat H ne a 
rt ee sae in a ay 
wi MU heey ey ’ i ‘4 igi ah 
iy A as ‘ Hi mi ‘vee ot in ahs 
4 te! | - a os 4 . 
+ fs vA ¥ e4 y va ifs 
) ae ae | +i" 
ff i Plire : ; abs 
; Peay te ae at nr ee 
,! rt Pi ae F Mae : 
iwi i F 4 
aif 7 es - hea i ia} iF 
oF j ee eG" 
a7 j lie eo AJ ig ‘é [Dh 


highlight these issues again and assist the project to respond to 
the proposals which have been made. One obvious model, the 
status quo, is not described below, since it has already been 
reviewed 1n some detail. 


Law Reform Commission Model 


Since. the..work -of -the ,LRG a's." Phase. One" ‘ofthe Criminal Baw 
Review, the Commission's model for release is dealt with first. 


In a 1975 working paper entitled Imprisonment and Release, 
the LRC reviewed a number of important issues in the conditional 
release area and proposed the following model based on the 
concept of a sentence supervision board. This board would be 
constituted much like the current parole board, but would be 
established to review all major decisions of imprisonment and 
release (which would be initially made by prison personnel) and 
to make the initial decision in serious cases affecting a breach 
of prison regulations. Essential elements of this sentence 
Supervision board were independence, full due process, and 
Supervision over the entire sentence, with ultimate recourse to 
the courts. Generally the Board would intervene only in more 
serious cases, with the review being either automatic or optional 
depending on the gravity of the situation. 


Offenders sentenced to imprisonment for the purpose of 
separation from the rest of society would be subject to graduated 
release from complete custody through various stages, established 
in advance On a presumptive basis, leading to ultimate release. 
The prescribed staging would be developed through the sentence 
Supervision board, which would act independently of prison and 
other correctional administration. The transition from one stage 
to another would be automatic unless the offender shows criminal 
conduct or breaches the conditions of that stage; the decision 
would not be based on a prediction of risk in the abstract, but 
on conduct. If a sentence is imposed solely for the purpose of 
denunciation, a graduated program of release would not be 
necessary; however a temporary absence program should be utilized 
to offset the damaging effects of incarceration and the offender 
would normally be expected to serve the final one-third of his 
sentence under supervision in the community, though some could be 
detained until sentence expiry. This final third would not be 
established through remission, but would normally lead to release 
prior to the end of the sentence. Provision would be available 
to reduce conditions of supervision after two successful years in 
the community, or, to terminate a sentence after a period of 
offence-free conduct by application to a court. 


The LRC model appears to have the advantages of placing 
initial decision-making with the prison staff closest to the 
inmate, while providing a review function by a specialized board 
which would presumably reduce the workload which eventually would 
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land in the csurts, on appeal. Highly specific policies 
governing each stage of incarceration are required. Remission is 
abolished, and dangerous offenders could be held until sentence 
expiry, but most offenders would normally serve the last third of 
their sentence in a "decompression" period of community 
supervision. 


Possible disadvantages of this model are that it relies so 
_heavily on appeal by the offender to the reviewing authorities, 
in order to ensure accountability. It also assumes that 
decompression and programs of graduated release through forms of 
increased liberty are a sound practice, which may not be the case 
for all offenders or even for most. Only misconduct on the 
offender's part can interrupt this decompression process, and 
this too may be impractical. Finally, the entire LRC concept of 
imprisonment and release is premised on the ability to 
distinguish dangerous persons from the non-dangerous - a rather 
tenvons premise. 


Hugessen-Goldenberg models 


The 1972 Hugessen Report and the 1974 Goldenberg (Senate 
Committee) Report took very similar views of parole, and many of 
their common recommendations have already been implemented. 

In those respects which have not been implemented the Reports are 
somewhat Similar. Hugessen would suggest a two-tier, 
multi-disciplinary board, with the local board (attached to the 
local penitentiary) making final decisions about non-violent 
offenders serving under five years. Regional boards would decide 
on other offenders. The centralized Parole Commissioner and 
Parole Institute would provide the data feedback and other 
administrative support needed by the local and regional boards. 
Legislation would set “explicit criteria" for decisions. 
Remission would be abolished, but the last one-third of the 
sentence would still be served in the community, under 
Supervision. Judicial review would be available on procedural 
matters only. No involvement by elected officials in parole 
decisions would be permitted. 


The Goldenberg report also endorsed release as an integral 
part of the correctional process. A main difference with the 
Hugessen report was Goldenberg's view that release should in no 
way be concerned with sentence disparities which are a matter for 
the courts to address. Goldenberg too would eliminate remission, 
but instead would create a form of "minimum parole" granted 
automatically to all federal and provincial offenders for the 
final one-third of their sentence. The first third of the 
sentence would be fixed as the institutional part of the 
sentence, and the middle third subject to discretionary parole. 
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Juge de l‘tapplication de la peine 


A model in use in France and other European countries for 
some years is the juge de l'application de la peine. He is a 
specially created "sentence administration judge". In France, 
the judge (JAP) was also originally created as a means for 
protecting offenders' rights, overseeing prison conditions and 
disciplinary processes, and implementing individual programs of 
treatment and gradual release. Refinement of the JAP model have 
included the creation of screening and advisory bodies which may 
be composed of local correctional officials. 


The JAP model is intended to provide a vigorous judicial 
review of conditions and decisions affecting the lives of 
offenders, and the tension which has developed in some countries 
between the JAP and penal authorities may be a sign of a healthy 
balance of power being exercised. On the other hand, this model 
could have disadvantages linked to the enormous workload of the 
JAP, the physical and professional distance of the JAP from 
prison authorities, and difficulties in integrating his decisions 
effectively into overall correctional objectives and principles. 


Minimalist model 


This model is based on the view that less intervention is 
better with offenders than more, unless there are compelling 
reasons, i.e., protection of the public, to intervene. This 
approach may be justified on a number of grounds. First, some 
criminologists believe there is evidence to Suggest that "doing 
nothing" may be at least as effective as more intrusive 
correctional measures. In the absence of specific evidence as to 
"what works", it is best to do so as little as possible, 
consonant with important criminal justice aims such as protection 
of the public from violent behaviour. Minimal intervention is 
less destructive to the offender's links to the community, thus 
aiding re-integration. Minimal intevention is considered in the 
long run cheaper and more humane than traditional correcional 


intervention. 


This approach was at least partially endorsed in CLICS in 
the principle that (i) "in awarding sentences, preference should 
be given to the least restrictive alternative adequate and 
appropriate in the circumstances". At the level of release from 
incarceration, a minimal model would likely involve presumptive 
release of all offenders at the earliest possible date, 
Supervision for as short a period as possible under minimal, if 
any, restrictions, and return to penitentiary only for new 
criminal charges. In effect, release on parole would effectively 
mean termination of sentence, but a further criminal offence ‘ 
would be treated more severely, in light of the violation of 
parole. 
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This model has several advantages: It meets the criticism 
that parolees should not be expected to live up to a higher 
Standard of behaviour than others, but provides for increased 
penalties for further criminal behaviour. Punishment for parole 
violation (further criminal offence) would be determined by the 
courts and would be proportionate to the harm caused. Costs of 
parole system would be reduced, use of resources maximized, i.e., 
assistance available only to those who want it. Sentence 
administration would be substantially simplified - prisoners 
would not be able to serve one sentence "off and on" for a period 
of years. 


Major objections to this model include the difficulty in 
identifying those offenders in respect of whom the presumption of 
release should not apply. It is also contrary to the "common 
sense" view that you get more protection by doing more: 
incarcerating more people for longer periods of time, and may 
therefore be politically unacceptable. It may also be expected 
to encounter considerable difficulties in obtaining public 
understanding and support. 
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SECTION IV. OFFENDER RIGHTS 


INTRODUCTION 


It has been suggested that a prisoner should retain all 
rights except those which are necessarily taken away by the fact 
of incarceration. Some rights are taken away by legislation, 
SUchlas toe right sco -vote, the right. £O nold puplac Or.ice,. the 
right to certain future employment and licences, the right to 
remain in Canada in certain circumstances. Other rights have 
been held to be implicitly removed or restricted by virtue of 
incarceration:freedom of movement or association, use of the 
mails and telephone, or the right to marry. In addition, an 
inmate is given some few rights because of the fact of his 
incarceration. 


However, the rights afforded to inmates in our correctional 
systems are typically found in subordinate or delegated legisla- 
tion. Prior to 1961, the Penitentiary Act contained a require- 
ment that convicts be provided with sufficient clothing, food and 
bedding. This was the only mandatory provision concerning inmate 
rights in Canadian legislation, and had been in existence in some 
form since 1938. In 1960 it was dropped from the Act, and in 
1962, included in the Regulations pursuant to the Penitenitary 
Act, in addition to the requirement that adequate medical and 
dental care and toilet articles be provided. 


Pursuant to the Act, the Commissioner of Corrections has the 
power to make rules, known as Commissioner's Directives, with 
respect to the running of penitentiaries and the conduct of 
inmates which bind the inmates but impose no legally binding duty 
upon the institutional administration. In addawtrion, the 
Regulations permit further rules to be issued by the Directors of 
Divisions and by institutional heads concerning matters within 
their responsibility. 


The rights conferred by the Regulations often have to be 
read in light of the Directives which may dilute the force of the 
rights. The increased reliance on delegated legislation removes 
inmate rights from Parliamentary Scrutiny and leaves them in the 
hands of penitentiary administrators. A key issue in this area 
has therefore been whether correctional law should specify more 
extensively the rights which will accrue to convicted persons. 


Until very recently, our judicial system has not been 
particularly concerned with correctional decision-making. Once 
sentenced to imprisonment, the court's duty was discharged and 
correctional authorities had virtually absolute authority to 
determine how a sentence was to be served. This was due, at 
least in part to the old notion of civil death or disability 
consequent upon a criminal conviction. Although the concept of 
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civil death was abolished in Canada in 1892, the traditional view 
of Courts that review of prison administration was something 
beyond their jurisdiction has lingered. 


That change that has occurred is, arguably, a result of our 
changing views of the absolute authority of administrative bodies 
-in general, and only secondarily because of an interest in 
reviewing the actions of correctional authorities. In Canada, 
the 1978 decisions of the Supreme Court of Canada in Re Nicholson 
and Haldimand-Norfold Regional Board of Commissioners of Police 
was the first to recognize a legally enforceable "duty to act 
fairly" on administrative bodies. This duty has now been held by 
the Courts to exist in relation to many of the more serious 
decisions made by correctional authorities about prisoners. 


Part IV of the Canadian Human Rights Act, now repealed, 
extended to all citizens the opportunity to see information about 
themselves held by the government. Although used little by 
ordinary citizens, it has been used extensively by prisoners. 


With the enactment of the new Access to Information and 
Privacy Acts, and more importantly the Canadian Charter of Rights 
and Freedoms, prisoners are finding themselves able to attest 
legal claims for better, and fairer treatment. 


Finalise, sone ncip ke WU jp)srkneGLICS attests that “in ordereto 
ensure equality of treatment and accountability, discretion at 
critical points of the criminal justice process ;should be 
governed by appropriate controls". If given effect in 
legislation this principle could have a substantial impact on the 


lives of prisoners. 
ISSUES 


A col Prison Disciplinary System 


Disciplinary Offences for federal inmates are listed in s.39 
of the Penitentiary Service Regulations, and are: 


a) disobeys or fails to obey a lawful order of a 
penitentiary officer, 


b) assaults or threatens to assault another 
person 
c) refuses to work or fails to work to the best 


of his ability 


ri d) leaves his work without permission ot¢a 
penitentiary officer, 
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e ) damages government property or the property 
of another person, 


1p wilfully wastes food, 
g) is indecent, disrespectful or threatening in 


his actions, language or writing toward any : 
other person, 


h) wilfully disobeys or fails to obey any 
regulation or rule governing the conduct of 
inmates, 

any has contraband in his possession 

af) deals in contraband with any other person, 

k) does any act that is calculated to prejudice 


the discipline or good order of the 
institution, 


1) does any act with intent to escape or to 
assist another inmate to escape, 


m ) gives or offers a bribe or reward to any 
person for any purpose, 


n) contravenes any rule, regulation or directive 
made under the Act, or 


oO) attempts to do anything mentioned in 
paragraphs (a) to (n). 


It has been suggested that disciplinary offences should be 
more clearly defined in order that the inmate knows what 
constitutes an offence. Is this appropriate, or does the 
penitentiary administration need more discretion to control 
an institution? 


At present, an inmate charged with a disciplinary offence is 
not entitled to counsel, and cannot appeal the decision of 
the Independent Chairperson, Since these are not provided 
for in legislation or in regulation, and are not required in 
all cases by virtue of the "duty to act fairly". However, 
an inmate may be sentenced to dissociation (where he will 
fail to earn a number of days of remission, or forfeit any 
amount of the remission), Standing to his credit (although 
forfeiture of more than 30 days must be approved by the 
Deputy Commissioner for the region, while forfeiture of more 
than 90 days must be approved by the Minister), thus extend- 
ing the period of time during which he is not entitled to be 
released from incarceration. 
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Are the safeguards which Surround the disciplinary process 
sufficient, or is it reasonable to impose a higher standard 
On prison administrators in respect of prison disciplinary 
hearings? 


A number of changes could be made to the hearing procedure, 
for example: 


(a) right to counsel or to assistance by other 
representatives; 


(b) requirement that the decision to convict be on the 
basis of "beyond reasonable doubt" be moved from its 
present (unenforceable) location in the Directive to 
the Regulations; 


(c) internal review mechanism, similar to that for parole 
review; 


(d) right of review by Federal Court of Appeal, pursuant to 
s.28 of the Federal Court Act, which would provide a 
limited review on the basis of "natural justice"; 


(e) right to full appeal to a court as to the merits of the 
decision. 


Do you think any of these, or any other, requirements should 
be attached to the disciplinary process? 


Visiting and Correspondence 


Visiting and correspondence are addressed in Section 27 of 
the Penitentiary Service Regulations as follows: 


"The visiting and correspondence privileges 
that may, in accordance with directives, be 
permitted to inmates Shall be such as are, 
in all the circumstances, calculated to 
assist in the reformation and rehabilitation 
of the inmate." 


The U.N. Standard Minimum Rules for the Treatment of 
Prisoners included the following on the subject of contact 


with the outside world: 


oS Prisoners shall be allowed under necessary 
supervision to communicate with their family 
and reputable friends at regular intervals,- 
both by correspondence and by receiving 
Visits, 
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Iv.3 


Should tne Canadian legislation stipulate that inmates shall 
be allowed visits and correspondence, and if so, should 
ELNeCre De dally Lestricelve CONdLttons71e.d.4 NON usles while 
in punitive dissociation) ? 


If visiting and correspondence are maintained as privileges 
rather than rights, should they be restricted only to 
circumstances where they are calculated to assist in the 
reformation and rehabilitation of the inmate? 


Censorship 


Section 28 of the Penitentiary Service Regulations addresses 
the matter of censorship as follows: 


"In so far as practicable, the censorship of 
correspondence shall be avoided and the 
privacy of visits shall be maintained, but 
nothing herein shall be deemed to limit the 
authority of the Commissioner to direct or 
the institutional head to order censorship of 
correspondence or supervision of visiting to 
the extent considered necessary or desirable 
for the reformation and rehabilitation of 
inmates or the security of the institution." 


While a case can be made for censorship of correspondence on 
the grounds of institutional security, can we defend censor- 
ship on the grounds that it is “considered necessary or 
desirable for the reformation and rehabilitation of 
inmates"? 


Should this legislation be modified? If so, how? 


Library Services 


Although section 31 of the Penitentiary Service Regulations 
prohibits certain reading material, there 1s no section of 
the Regulations which directs the provision of library 
services to inmates. 


In this regard, the U.N. Standard Minimum Rules for the 
Treatment of Prisoners state the following: 


40 Every institution shall have a library for 
the use of all categories of prisoners, 
adequately stocked with both recreational and 
instructional books, and prisoners shall be_ 
encouraged to make full usesot it. 
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Iv.5 


IV.6 


Should Canadian legislation include a statement requiring 
the provision of libraries for inmates? Should there be a 
specific requirement that adequate legal materials be 
provided in the library? 


Employment of Inmates 


Subsection 35(1) of the Regulations stipulates that "every 
inmate is required to work at an occupation or activity that 
is calculated to assist in his reformation and rehabilita- 
tion." On the subject of inmate employment (and the related 
subject of vocational training), the State Department of 
Corrections Act (Advisory Commission on Intergovernmental 
Relations) includes the following section: 


"The department shall provide employment 
Opportunities, work experiences, and voca- 
tional training for all inmates. To the 
extent possible, equipment, management 
practices, and general procedures shall 
approximate normal conditions of employment." 


Comparing these two sections on the subject of inmate 
employment raises two issues. The first concerns the 
difference in approach - the first placing the requirement 
on the inmate to work, the second placing the requirement on 
the department to provide work (and vocational training) for 
inmates. Should the Canadian legislation reflect the 
current approach, the alternative, or both? 


The second issue concerns the enunciation in the model code 
of the principle that prison employment shall, to the extent 
possible, approximate normal conditions of employment. 
Should the Canadian legislation be amended to incorporate 
this principle? Should an inmate have an entitlement to 
work (and thus to the benefit such as Savings, better parole 
opportunities, etc.)? 


Inmate Pay 


Section 36 of the Penitentiary Service Regulations stipu- 
lates that "the Commissioner may, with the approval of 
Treasury Board, authorize rates of pay for inmates", while 
the details on how inmates are actually paid are to be 
described in the Commissioner's Directives. Inmates have 
thus no entitlement in law to pay, even if they perform the 
work they have been assigned to do. Should this be 


remedied? 
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IvV.7 


Iv.8 


Iv.9 


Some model legislation requires the inmate to contribute to 
the support of his dependents who may be receiving public 
assistance during the period of commitment, if funds avail- 
able to him are adequate for that purpose. Similarly, some 
legislation calls for the deduction of money from an 
inmate's pay to defray all or part of the cost of maintain- 
ing him in prison. 


Also, in keeping with the princple of individual respon- 
Sibility, and easing the offender's post-release adjustment 
to the community, it may be advantageous to stipulate, where 
practicable, standard employee deductions (i.e. U.I.C., 
C.P.P. and provincial health insurance contributions at the 
appropriate time). Should provisions for the deductions 
from inmate pay be specified in the Canadian legislation? 

If so, which deductions should be included, and how should 
the section be worded? 


Transfers 


Prior to an inmate being transferred for administrative 
reasons, he is given forty-eight hours to present reasons as 
to why the decision should be reconsidered. This procedure 
need not be followed in instances where "Security" consider- 
ations must be met. Do you think that an inmate should be 
allowed some basic safeguards to cover these situations? 


Legal Aid 


Since legal aid plans are provincially operated, the 
criteria for, aS well as the availability of, assistance 
varies from province to province. What responsibility does 
the federal government have to ensure that all federal 
prisoners have access to legal assistance? Should there be 
some sort of agreement between the provinces with respect to 
eligibility for legal aid for federal inmates? 


There has been debate with respect to the most appropriate 
way of providing adequate legal services to prisoners. Do 
you think service delivery could best be achieved by: 


- legal aid certificates provided in the normal way? 
- specialized clinics located close to penitentiaries? 
- other means? 


Special Offender Groups - 
A variety of “special offender" groups (e.g., dangerous 


offenders, offenders from minority cultural groups, female 
offenders, sexvtal “offenders, drugvalcohol -abusers) are 


moe. 


endabes fsohivitul ‘Woe 


7 + rary | my re ey ae 
es boas =| ah + + " ' | rf ris sky kere | rag aie. 
6 deco 6nd * pees its wed | 


4 ro PBs Pe 


BIW a SIR TiPPe ge oy ines Coed fm 

views. vO 
2B eHolteeiy3 465 
Snoisoukeb et4 


Tact 2s 


ed T3; 


hihdcrcka 


ch 
BS 
. ure 
t)} 
1 [ 
¥ +a rt 
re 
Mg & 
Lo 
‘ 
5 
m 
id 
’ 
eyeoy 
BFS 7 


. IGG G Of BULDa PNR Ge ROT! T8840 22 Pt pRNiOaay4.. ’ ; 
ainr .Uorebienogsa al Rltoie Aoheioeb set. Yllw of Na 
fois 9sedh sear taet wh Renner fi $4 Jnd- boan.. ‘MP a 

to o, \tven £ ge ier a “99 } i 

a Snnk, Ge Tees ASiNS vow onl ain Sth, Fete BAe IBS*\) «. ie 

is #eeis isvoo oF ah re hie tee | Niaad gpox bowel he’ in ty 
Gi4 Inpad Ont By 
PR | if 
F SFe7eq0 yd Lf, Pi VON Ptsag ie le Pia Lepel oon ie ne 
otal oe At idal tava a7 26... L Low a aad Bi Hoe 74): me 
CABDOWESS. TeMW | Lonn vod Oo Soetvegg matt asia’ ‘a 
92 f%% Jedd) savanna mde ver OR 29Nep Levskes, sz | 
POUNEIALZRS Laecwl od #e4o23 SVE) AJSnoSs Ly 
‘ 4h i we 1 ada . 4 dd * 
nay PAF NII sa A TowegIes JO Boe ses ‘eto ae 
colmmnt Leyebeh 403 GRE Taoel) s0% wild inl Bay 

ahr faon one ad SU aga es Ase eleceh msed ged ersd? ae in 

* ae C3 £3 ye iy my Lape t SI6UD 3; vs ovibiverc heal ‘ sw I (ay 
Pr Fed Gilacy yuevd [ab SIAM Es Peay Hy 9545 
AIO Bal 3 SD LVO IG eSret Sere Bis LEROR Mime ime 

en NECK DOE BOOT Rents hig Bs dle A oes 
+, OM WORD ic cm 
ll 

BGUO) 3a hans ieloege aa iy 

‘: 16) oP) Squoyp "sehnstioe Ledoaae®, 26 vine eS 

; 0 TSO gti IORem MOAT Ssohnel 16) 82 9hRn9 119" 

ce Wcig Aven Sah iain 1b .asshriglta legkeh 
r '¢ ’ _ 
i on ; M 
4 ar ‘ oe 
‘ ~~" ; 


"oo 
i ae | 


’ 
Ma * 

iS 

- a 
Me 

ee wef 


ay ti 
pen La 
ay 


DAL tech ° Yad a) cals 


Wie nh) ee 
ny oat ay " 7 oy 
we iM) 


ear aes || 


ai S fol 


SRE & fe 


Sai) 
2D) SIA Ly ened isk 

ita | “Bai eh eee Siecda hee? 1 | 
tema t cree 


sel ne tbaned oay ag Esl? tage ayo 
bah babu tons ed tlopde i's nal Poest Lai" ity. ,oe tro) 
SG ae ay foliose odd 
ins NAS - Hiiesadart we 


ininbr, 303 bey<ptack es ghiee g7eGNi de Od 40149 >), | a 


considered to have special correctional needs. Current 
legislation does not specifically address the circumstances 
and needs of these groups. 


Is it feasible and appropriate to frame legislation that 
would be directed to any of these special offender groups? 
If so, how should such legislation be worded? 


Iv.10 Female Offenders 
Section 24 of the Penitentiary Service Regulations states: 


"No female inmate shall be kept in a form of 
custody in which, without the constant super- 
vision of an officer, she can associate with 
male inmates." 


This section does not stipulate whether the officer shall be 
male or female. Should legislation stipulate that only 
female officers shall guard female inmates, except on 
perimeter posts? 


On the subject of female inmates, the Standard Act for State 
Correctional Services (National Council on Crime and 
Deliquency) provides that "women committed to the department 
shall be housed in institutions separate from institutions 
for men." Should Canadian legislation include a regulation 
Of SEN rs sort? 


TVs Charter of Rights and Freedoms 


The enactment of the Canadian Charter of Rights and Freedoms 
has raised a number of issues concerning correctional legis- 
lation and practices related to offender rights. 


Section 1 guarantees rights and freedoms subject to reason- 
able limits prescribed by law. Should there be a general 
statement of guiding principles contained in correctional 
legislation to identify these reasonable limits? If yes, 
what should the principles be? “ 


Section 3 states that every citizen has the right to vote. 
Should. this apply to prisoners? What about offenders on 
bail, parole or mandatory supervision? 


Given that special offender groups such as Native and 
females, because of their small numbers, may not receive, in 
every instance, treatment or programs which result in equal 
benefit to that provided to other offender groups, does this 
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contravene Section 15 which provides for equality before and 
under the law and equal protection and benefit of the law? 
If you believe so, how can this reasonably be alleviated? 


IvV.12 International Obligations 


In 1976, Canada endorsed the U.N. Standard Minimum Rules for 
the Treatment of Prisoners. In~-1976, Canada adhered to 
international covenants containing sections on inmates' 
rights and signed the Optional Protocol to the Covenant on 
Civil and Political Rights. To date, not all these stan- 
dards have been adopted or implemented, for example, 

Article xv of the International Covenant on Civil and 
Political Rights, to which Canada 1S a Signatory, provides 
that if, "Subsequent to the commission of an offence, provi- 
sion is made by law for the imposition of a lighter penalty, 
the offender shall benefit thereby." 


Since international law has no enforceable application in 
Canada unless incorporated into domestic law, should these 
treaties be given effect through legislation? 


Iv.13 Internal Remedies 


Currently, prisoners have a number of remedies internal to 
the correctional system available to them to rectify 
perceived inadequacies or injustices in the way they are 
treated by the system. Which of the following remedies 
should and which should not be available to offenders? How 
could any of them be made more effective? 


(1)  Ombudsmen 


At the federal level, and in some provinces, inmates have 
access to an independent ombudsman who has the authority to 
enter institutions at will and obtain access to inmates and 
their files, but whose role in resolving disputes is limited 
to making recommendations. 


(2) Grievance Process 


In most correctional systems, the inmate can file a 
complaint through a formal grievance system. In the federal 
correctional system, there is a tiered grievance procedure 
under which an attempt is made to respond to the problem 
first at the level of the parties concerned; after which, if 
the dispute is not resolved, the parties can seek an 
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advisory opinion from the institution's Citizens' Advisory 
Committee. Then, if the answer is not satisfactory to the 
inmate, the matter will be reviewed by the Warden of the 
Institution, the Deputy Commissioner of the region, and 
finally by the Deputy Commissioner of Offender Programs. 


(3) Citizens' Committees 


An inmate can bring any concern to the Citizens' Advisory 
Committee, which is a body of community members appointed by 
the Warden of each federal institution. This Committee 
makes itself available to listen to concerns or complaints 
raised by inmates, staff or management, and may make recom- 
mendations as to appropriate resolutions. 


(4) Arbitration 


In some American jurisdictions, a tiered grievance procedure 
is established which relies on mediation among the parties 
in the first instance, followed by review levels which 
reflect the organizational structure of the correctional 
authority, and ending in binding arbitration. The arbitra- 
tion process avoids the costs and delays of litigation, and 
arbitration orders must be followed unless they would be 
contrary to law, would endanger any individual, or could not 
be accommodated within the correctional budget for the 
current fiscal year. 
Are there other internal remedies which should be explored 
for safeguarding offenders' interests? 


Iv.14 Codification of Further Offender Rights 


The previous sections have raised questions about a number 
of specific areas where offenders presently have, or perhaps 
should have, rights in law. In general, should new legislation 
in corrections be more comprehensive about the rights which 
offenders do and ought to have? Should a "code of offender 
rights" be legislated? If so, in what detail should these rights 


be described? 
IvV.15 Scope of Legal Requirements on Corrections 


The Courts have held that penitentiary administrators have a 
duty to act fairly towards the prisoners in their charge, but the 
Courts will only intervene to overturn an unfair act on the part 
of the administration when the act had serious consequences for 
the prisoner. Thus disciplinary hearings have been held to be 
Subject to the duty to act fairly, but transfer decisions, in 
almost every case, have not. The content of the duty to act 
fairly varies according to the circumstances, but is generally 
thought to include the right of the prisoner to be advised of the 
case against him, and to be given an opportunity to respond. 
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Is the duty to act fairly, (a procedural safeguard), a 
sufficient standard to impose on correctional administrators? 
What kind of decisions should this, or some other standard, 
actacn co. 


(ee Bae disciplinary hearings 
transfers 
educational and vocational opportunities 
parole hearings (see also Section IIT) 
placement in administrative segregation or S.H.U.'s 
classification into maximum, medium or minimum Security 
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SECTION V. OFFENDER PROGRAMS 
INTRODUCTION 


The subject of offender programs is not elaborated in the 
Penitentiary Act. There are sections of the Act which establish 
authority in respect to commitment, reception and transfer of 
inmates, as well as a provision for federal-provincial agreements 
that would provide for the Custody of mentally ill inmates in 
provincial mental hospitals. There is also a section which 
directs that an Advisory Committee on Penitentiary Industry be 
appointed by the Minister to advise the Commissioner on peniten- 
tiary industrial operations. However, the major force of the Act 
in regards to offender programs is section 29 which stipulates | 
that the Governor in Council may make Regulations for the 
custody, treatment, training, employment and discipline of 
inmates; and subject to the Act and to these Regulations, the 
Commissioner may make directives in all these areas. 


The Penitentiary Service Regulations elaborate the provi- 
sions set down in the Act. Part II concerns the custody and 
training of dnmates, and contains: 31 sections on a variety of 
subjects ranging from reception, classification, food and cloth- 
ing, medical and dental care, exercise, visting and correspon- 
dence, hobbies, employment, and inmate pay, to the custody of 
inmates, inmate offences, and dissociation. Part III establishes 
regulations for the operation of penitentiary industries, and for 
the disposal of articles produced by inmate labor. 


The Prisons and Reformatories Act is Similar to the 


Penitentiary Act in that 1t states that the Lieutenant Governor 


of a province may make regulations respecting the "custody, 
treatment, discipline, training and employment of prisoners". 


Offender programs, for the purposes of this section, refer 
to all programs relating to the custody, treatment and training 
of inmates, except those in the areas of release and remission 
(which are covered in section III), and those that relate more 
Strongly to offender rights, e.g., grievance procedures (which 
are covered in section IV). The following section identifies 
topics in the area of offender programs where current legislation 
may be inadequate; highlights alternative legislation from 
various model codes; and asks the reader to comment on the merits 
Of alternative legislation. In this regard, the reader may do 
well to address the polo. ie set of fundamental questions. in 
each instance: 


a) What is the impact of the current legislation? 
b) What are its limitations? 
c) What is the purpose in proposing changes (i.e., what 


impact are we hoping that a revised formulation will 
have on actual practice?) 
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ISSUES 
V.1 Commitment /Transfer 
Subsection 13(3) of the Penitentiary Act states: 


"Where a person has been sentenced or committed to peniten- 
tiary the Commissioner or any officer directed by the 
Commissioner may, by warrant under his hand, direct that the 
person shall be committed or transferred to any penitenitary 
rn. Ganada.e vt’ 


In a Similar vein, subsection 13(4) of the Act states: 


"Where a person has been sentenced or committed to peniten- 
tiary, the officer in charge of the regional headquarters 
for the region in which the person is confined may, by 
warrant under his hand, direct the transfer of that person 
to any other penitentiary within the region." 


This legislation does not impose any criteria on the trans- 
fer or decision process. 


The Standard Act for State Correctional Services (National 
Council of Crime and Delinquency) proposes a clause in the state- 
ment of authority for transfer that ties the transfer decision to 
the mandate of the corrections agency, i.e. "consistent with 
commitment, and in accordance with treatment, training and secur- 
ity needs." Should such a clause be included in Canadian 
legislation? 


Wieez Reception/Reception Procedure 
Current legislation concerning reception stipulates: 


"Every inmate who is sentenced or committed to penitentiary 
shall, in so far as facilities permit, be kept in custody in 
a reception area until the reception procedure, as set out 
in directives, has been completed." 

CPIS. Rapvsectizron 1.1.) 


The American Law Institute Model Penal Code calls for 
"reception centres" that are (preferably) separate institutions 
with (definitely) independent administration and personnel. 
There has been experience in C.S.C., and a history of debate, on 
the subject of reception centres. Only the Québec region 
currently operates a reception centre. ; 


Would it be desirable to establish reception centres in 
Canadian legislation? 
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Section 12 of the Penitentiary Service Regulations states: 


"The reception procedure shall include an investigation into 
the medical, psychological, social, education and vocational 
condition and history of the inmate and the motivation for 
his offence" 


Some model legislation emphasizes that the corrections ~ 
agency shall undertake an assessment of the inmate at the point 
of reception and, to the maximum extent feasible, at later 
points, including in community-based institutions. Commis- 
Sioner's directives currently provide for a needs analysis 
profile and individual program plan for each inmate. 


Would it be desirable to elaborate the legislation on the 
subject of assessment and program planning? If so, what should 
be included in this section, and how should it be worded? 


Further on the subject of reception procedure, some model 
legislation proposes that a copy of the reception report be 
forwarded to the clerk of the court which sentenced the 
prisoner. Presumably, the intent of this clause is to insure 
some feedback from corrections to the courts. 


Should a clause of this sort be inserted in Canadian legislation? 
Vas Treatment of Mentally I11/Retarded Inmates 
Subsection 19(1) of the Penitentiary Act states that: 


"The Minister may, with the approval of the Governor in 
Council, enter into an agreement with the government of any 
province to provide for the custody, in a mental hospital or 
other appropriate institution operated by the province, of 
persons who, having been sentenced or committed to peniten- 
tiary, are found to be mentally ill or mentally defective at 
any time during confinement." 


The circumstance in which there is no agreement with the 
provincial government is addressed in subsection 19(2), wherein 
the Commissioner may authorize the return of the inmate to the 
Place of confinement from which he was received. 


The diagnosis, management and treatment of mentally ill and 
mentally retarded offenders is an extremely complex subject that 
is rife with medical, psychological, custodial and jurisdictional 
issues. Many of these issues are being covered in the Mental 
Disorder Project of the Criminal Law Review. Although subsection 
19 (2) has not been used for many years, this provision places 
Provincial governments in an uncomfortable position. In any 
event, the legislation does not go very far in addressing the 
issue of the treatment of these individuals. 
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How might this section of legislation be improved? Is it 
feasible to frame legislation that would direct those inmates who 
are diagnosed mentally ill or mentally retarded to be transferred 
to an appropriate mental health facility? Should there be a 
"right to treatment" for mentally ill offenders? 


V.4 Classification 


The Penitentiary Service Regulations contain the following 
section on the subject of classification. 


"The file of an inmate shall be carefully reviewed before 
any decision is made concerning the classification, reclass- 
ification or transfer of the inmate." 


The American Law Institute Model Penal Code provides 
considerable detail regarding classification, including a state- 
ment on the composition of a Reception Classification Board, the 
procedure for this Board, and the Director's authority for 
designating the institution to which the prisoner shall be trans- 
ferred (based on the report prepared by the Reception Classifica- 
tion) BOard) = 


Is it a good idea to elaborate Canadian legislation along 
these lines? If so, what should the legislation on classifica- 
tion contain? 


V.5 Correctional Training Program 


The general statement regarding the actual correctional 
program in Canadian penitentaries is contained in subsection 20 
(1) cand 20) -(2)°, whachsare.as follows: 


iO Ay) "There shall be, at each institution, an appropri- 
ate program of inmate activities designed, as far 
aS practicable, to prepare inmates, upon 
discharge, to assume their responsibilities as 
citizens and to conform to the requirements of the 
law." 


(2) "For the purpose of giving effect to Subsection 
(1), the Commissioner shall, so far as practicable 
make available to each inmate who is capable of 
benefiting therefrom, academic or vocational 
training, instructive and productive work, 
religious and recreational activities and psychia- 
tric, psychological and social counselling." 


It is interesting to compare this statement with a corres- 
ponding section of the Standard Act for State Correctional 
Services (National Council on Crime and Delinquency)-which is 
worded as follows: 
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"Persons committed to the institutional care of the depart- 
ment shall be dealt with humanely, with efforts directed to 
their rehabilitation, to effect their return to the commun- 
ity as promptly as practicable. For these purposes the 
director shall establish programs of classification and 
diagnosis, education, casework, counselling and psychother- 
apy, vocational training and guidance work, and library and 
religious services; he may establish other rehabilitation 
programs". 


The latter statement presses for the inmate's "return to the 
community as promptly as practicable." Should this concept be 
reflected in Canadian legislation on correctional programs? 


The latter statement simply requires the director to 
establish a variety of rehabilitative programs, whereas the 
Penitentiary Service Regulation requires the Commissioner to make 
avallable a variety of programs, as far as practicable, to those 
inmates capable of benefitting from them. 


What elements of one or both would it be best to include in 
legislation on this subject? Should legislation specify the 
types and range of educational, vocational and other programs 
which must be made available? 


V.6 Medical and Dental Care 


The Penitentiary Service Regulations include the following 
section on medical and dental care: 


"Every inmate shall be provided, in accordance with direc- 
tives, with the essential medical and dental care that he 
requires." 


The American Law Institute Model Penal Code proposes a 
clause that would permit an inmate, at his request, to provide 
such care for himself at his own expense. Is such a clause 
desirable for Canadian legislation? The federal system currently 
allows an inmate to seek an outside medical diagnosis, at his own 
expense. Should the penal institution be obliged to provide the 
medical care prescribed by an inmate's outside doctor or dentist, 
provided it is non-elective in nature (e.g., plastic surgery)? 


V7 Disposal of Industrial Products 


Section 43 of the Penitentiary Service Regulations stipu- 


lates that the articles produced by inmate labor “shall not be 
disposed to purchasers in the ordinary course of trade under 
competitive conditions" unless so authorized by the Treasury _ 
Board. The U.S. National Advisory Commission on Criminal Justice 
Standards and Goals adopted the position (Standard 16-13) that 
any legislation which prohibits the sale of products of prison 
industries on the open market should be repealed. 
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Is it feasible (and/or desirable) to open the market for 
penitentiary industrial products? 


Section 43 further stipulates that the articles “may be dis- 
posed of to any department, branch or agency of the government of 
Canada, the government of a province or a municipal government, 
or to any charitable, religious or non-profit-making 
Organization". 


The State Department of Correction Act (Advisory Commission 
on Intergovernmental Relations) proposes a provision that "tax- 
Supported departments, agencies shall give preference to the 
purchase of products of inmate labor and inmate services". 


Should legislation that would accord preferential status to 
penitentiary industrial products be adopted in Canada? 


V.8 Penitentiary Industry 


Section 27 of the Penitentiary Act directs that an Advisory 
Committee on Penitentiary Industry be appointed by the Minister 
to advise the Commissioner on penitentiary industrial opera- 
tions. Since the Act does not direct the establishment of any 
other committees to oversee offender programs (e.g., Citizens 
Advisory Committee, a Volunteer Agencies Advisory Committee, 
etc.) is this section an anomaly that should be repealed? .Or, is 
the matter of penitentiary industry of such importance that it 
merits a section in the Act that establishes an Advisory 
Committee in this area? Should similar legislation be devised to 
establish advisory committees in other areas of offender 
programs? 


V.9 Community Supervision of Offenders 


The nature of the supervision, Surveillance and assistance 
provided to an offender who is under correctional authority in 
the community may vary greatly. The conditions imposed as part 
of an order of probation or a grant of conditional release may be 
as broad as the law and general standards of resonableness permit 
under the Charter. 


What provision, if any, Should be made in the law to specify 
the conditions of community Supervision which may be imposed? 
Which of the following should and should not be permitted as 
imposed conditions? Which should be available as standard 
conditions and which should be available as special conditions 
which can be imposed only on certain offenders? . 


- keep the peace and be of good behaviour; 
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fulfill all legal and social responsibili- 
ties; 


provide for the support of his/her spouse or 
any other dependants whom he/she is liable to 
Support; 


abstain from the consumption of alcohol 
either absolutely or on such terms as may be 
specified; 


abstain from owning, possessing or carrying a 
weapon; 


make compensation to any other persons for 
any loss, damage or injury suffered by that 
person; 


perform any unpaid work, not exceeding one 
hundred hours, as may be specified as 
community service; 


Submit to treatment for alcohol or drug 
addiction if the decision-maker is satisfied 
that the offender is in need of treatment, 
the offender consents to undergo such treat- 
ment and a treatment facility consents to 
receive him; 


refrain from residing in a designated place 
or frequenting a designated place; 


remain within a designated area and notify 
the person designated of any change in his/ 
her address or his/her employment or 
occupation; 


make reasonable efforts to find and maintain 
Suitable employment, and report any change in 
employment; 


obtain permission before purchasing a motor 


vehicle, incurring debt or assuming addi- 
tional responsibilities such as marriage; 


report regularly to the police; 


report any arrest by the police or question- 
ing by police concerning any offence. 


{ we , 
me: A 
ra " " at 
my Big 
Re iE GON a 
N Me 


10. SRMOee «eee hed ai 4 te 
of slaaes as bats aal One 


cpus 2 Pir i 
visi rey 12a ae pty plate loude asdaie: ers iY 
| Merete le + Sekt loege 2098 yh an 
py ree 8 prlerocitly rics vor qlezean” Fae nc 
| | | Reset: ea eas 


, : * i i it ia 
Ly ih in) a 7 
SUITOR vedio vale as Aelicineamen stein hy a eS 


ie baxetive ie wer: ‘Syaaes voor. A RE DOM Cy van 
if ‘(oor eq hia Aw 


one pat besoxre Joa de. Bl bee is naotteg. Sihees aia 
as pc tata. od a eh » SIO SerSead tae T 
fat ' gon bvide YT i nemmmers 


posh to Lowes, fe’ rot eT Tete or’ 'y poiditee + ae 

aiige 7" 30k As 2 op Htsab. ey 78 hol IDI EDDS | ; 
‘ereemn 7 Aatiie io deve mi ek WAhReihh ons Fee” oe 
resag! one Opy9 hou ays & JO ReoD yYelhoehio bAg- ies a} 
Dy. aitiele 100 YAS L bve4 att entivxs n brit dele tt it Vere ae bt 

| mila syisnes i) Fey pe sy 

2619 beanaplhess 2 oa) yt Reow, werd Akestsy 9 er 
oo oo ppee Le be tange tert 4 BAA IesupaTe, YO... 


A BA& 6978, Oe ea pireh me OLE kw mil smas, So 


ot 9erneadh Wok Ad yh di a ernst % aa ey ere . aie 
20 JNnecy%oTonh guikeit So caeshbs ISR ea a 
Pe hie sa Noi 2 équia ae re ae 
; ka ee Le 
is i a Va 


Min tcitm Bee bei? oF hict te: Pioeamsess AAG Wildhg 

‘ , os coe) “ut yi #90 roy bad 0 iy ey Peis 3 pi f ce way 
che a ay Heino Lame | 

| | ae Mi “We 

roma, 6 DAL Briss arg ese1ed: ddan inva Aiside 

“fea Chihvess 20) Neh prbamont Sean iia: 

Speesiem ee dank sets a Bir eee Me Tenoeey: 


| ‘ | | ee. ad: Biaaite as 

i Wy ition hy oul gis 7 

Pet ee : f Nea has 

|, oneal tase ol fing = ‘Ya febaze: yi 
SOOO Ye! oF saa i 

bias 


oy 


V. 108 Public Participation and Non-Government /Volunteer 
Programs 


The present legislation does not contain a section on the 
subject of mechanisms for public participation in penitentiaries 
and for the operation of non-government/volunteer programs. In 
view of the current emphasis on the role of society in all areas 
of Criminal justice, (e.g., Principle (1) in The Criminal Law in 
Canadian Society) it may be important to enunciate in law the 
role of the public, and/or agencies that operate non-government/ 
volunteer programs in penitentiaries and in the community. 


Should mechanisms for the participation of the public, and 
for relevant agencies, be established through legislation? 


What should be included in legislation in this area, and how 
should it be worded? 


v.11 Community Services/Programs/Resources 


The establishments of: ‘community services, and the resources 
to fund these services, is not provided in the present legisla- 
tion. One issue that frequently arises in discussions regarding 
the return of inmates to the community centres around the 
problems that these individuals encounter in making the adjust- 
ment due to inadequate funds. The Standard Act for State 
Correctional Services (National Council on Crime and Delinquency) 
directs the department to "establish a revolving fund from funds 
available to the department, to be used for loans to prisoners 
discharged, released on parole, or released On mandatory condi- 
tional release, to assist them to readjust in the community". 


Should such a fund be established in Canadian legislation? 


Apart from such a fund, should legislation direct that 
certain services shall be provided to inmates upon their return 
to the community? If so, how should such legislation be worded? 


V.t2 Reconciliation 


The notion of reconciliation of victim, community and offen- 
der is increasingly being recognized as a goal of the criminal 
justice system (e.g., Principle (g) in The Criminal Law in 
Canadian Society). The current legislation does not specifically 
address the concept of reconciliation, or the subject of offender 
programs that would contribute to the realization of this goal. 


Should the legislation contain a section on reconciliation 
and the establishment of offender programs in Support of recon- 
ciliation? What should be included in such legislation? 


i 
‘ 


eae 
2aryy i 
fib 


1 Bend fey ba nantes Ai : 


See 
AG a a 


Ao Wolkoge. 6 nboonel de 
PN tdnee we adi daqeatiaag-% 
SS TOM Teese low \ seu 


eeexe lip at hp hl 10 BOS BAe 
TE pes! Cacti Bs : ne" (Re Wile TAL 

ans wei ist ONL hh peed set ‘ 
Hiei: S Veneta, odeteqo to89 BohoneRE TO\bAG  \ oF 


1a « es 


"OR iu 


OT&DST RBROPe Aue La 4 ix oink ve MPP euper? ein a Suges Se) pape ea Pf i 


Rh i oe sas ipedaaisnosineg & nh Panseosd | 


ova. aby 267 hier sata tes ot? yo? mia kien a, r 
eae ef O68 Jes sa Panchen J iss 


S28 ‘wih ni “rotsela bene yt vebolont i; Bhdode Fett 
eB oM od ail 
aedinu tie so aaeet nds Selena 


. i 
O8o% Of) Hak ,wwolwyee vedas eo: ‘dhaetie tide yes. oer! Om Le 
V9s AMORSTE Ghd of Bebivoaxyye Oy. Os .ferthaw Beet? brut ot), i fe te 


“OS BOTs asating YF hotenem ledth, dus aaa chins t© wisest, oda) 


upd sah gnlage we dtu gal 2 beri bribe f auedd taeda emelde 
S3828 207 204 Basbness on) L ahah? ada tiebeds OF eub anon’ 
raupel Ta Bas NES Aad esaan ( eeted FEM} dos ivsee Lsnottinss+ oP) A. 


Bipot. a ered. mk Badery s6328 Dee Gawd be toe bi veda: ey) 
my 4 Tio. 
RS Joe, Lh wOLIeler het eee ohat & Howe mor’ 72BQA, ths’ Bo 
Hive sist? sod eesenat oF Heb. < yd ad -{fada aenivise alesien: = 
iho ol settelaipak doie 7 eae ae ee 21 TY erga anti ‘Sad 9m 
e % wi k ‘i | ee 
Holts Lignans 1 ee ee 
‘Welde bas Xo taummiis .midoky. to iobtehs jones te ok ere oar 2 > (a 
LMEGE Hi) To thor « de Seskanees ented \: ‘pr begeroms @f) a 
LE Me ae ark fh X27 S07 ae ihe) pi Li ais oa REISYR o> 
Lisokiogen jen 250% nO tpfebwe f PY WRD RE. iipeasoe agi a 
{BEB ITO 19/930 3 , Bay) +t FAL Paripogs ans Aue 
koe Sivoo te ach feet fas Hs, i > osusisgwe8 | mp niet meio ome 
HSL iodebys Ge Aolioon s higsndd ideal Te bet, \get# b Tabesste | 
tps s*' 


LAG OF Oheol Yor BAay ed ind rem taash ait oF oldslisve. a S 


tt howd orivioves) g fas idadgaa® oy Shon Teqsb 4 2 S996 


VIQIepCeZ 710 Sebeeiay 7H 12. 9I6e Na’ bebagl sy :bopusioe tb i ; 
Git it at Pau heed as) meee wishes OF ,s2abetoy tiie ri a 


O JONG UR) ft ame y9e%t 19bHetTO Bo 
‘nol safeivel Howe mk bebulenl, adi bk 


Lien eid 


r = 
a ! 
4 & 
re 


ig 


aH ' 
ant ) He) ih ; l Py i 
: et ay pew 
Gil yf , i 
| iy vs : aD, i cA ‘ 
Foy ‘ om ln a ae 
caw ioe ©) ; pis ey 
wf ; ¢ ‘A A \ aCe h i) 
‘ + i! ~ : 
ie , — ta 7} uP : 


SECTION VI: FEDERAL-PROVINCIAL ISSUES 
INTRODUCTION 


In recent years there has been a steady increase in the 
interaction between federal and provincial operations in the 
field of corrections, and this interaction has generated strong 
demands for better federal-provincial coordination. The separate 
powers and roles of the two levels of government are recognized 
in law: federal authority over penitentiaries in section 91 (28) 
of the British North America Act (the Constitution Act, 1867) and 
provincial authority over prisons in section 92; the “two-year 
rule" is established in section 659 of the Criminal Code. By 
contrast, neither constitutional nor statute law adequately 
recognizes the areas of necessary federal-provincial interaction. 


This increased cooperation is exemplified by the expanded 
use Of community programs in both jurisdictions, use of Exchange 
of Service Agreements, expansion of provincial paroling authority 
and extensive consultations between governments. There has been 
insufficient linkage between these innovations and the legisla- 
tion that has authorized their negotiation. The shortcomings of 
the legislative expression of the appropriate federal and 
provincial roles and the imprecise division of constitutional 
authority have constantly been criticized by those working in the 
System. They were cited as early as the Archambault Report 
(1938), as well as the Fauteux Report (1956), and the Oulimet 
Report (1969). The 1977 Subcommittee Report to Parliament (the 
MacGuigan Report) stated: "one of the major problems facing 
criminal corrections in Canada is the jurisdictional split 
between the provincial and federal penitentiary systems." The 
split in jurisdiction and a number of other areas of conflict and 
confusion between federal and provincial correctional systems 
were identified in a major study of Duplication and Overlaps in 
the late 1970's. Various other studies such as the Report of the 
Federal-Provincial Task Force on Long Term Objectives in Correc- 
tions, 1976, have recommended that the system be rationalized and 
the legislation be amended to express clearly the appropriate 
role in each level of government. 


It has sometimes been suggested that "two-year rule" is the 
principal source of conflict and confusion in the Canadian 
correctional system. It may be too ambitious for this review to 
attempt to resolve what has been a fundamental issue for 
decades. Nevertheless, it is the mandate of this review to 
restructure federal correcional legislation to achieve the 
following goals: 


= expression of the philosophy and objectives that will 
dictate, to some extent, the Federal Government's 
approach to provincial correctional systems. 
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- clarification of the scope of federal jurisdiction 
stemming from sections 91 (27) and (28) of the B.N.A. 
Act. 


- clear statements of the powers and role of various 
officials and structures in the federal system. 


- possibly the identification of mechanisms for resolving 
federal-provincial differences; provision for delega- 
tion; federal-provincial agreements, etc. 


This review thus represents an opportunity to at least clarify 
and make legislative provision for appropriate federal and 
provincial roles in the correctional field, even though the 
problem of the two-year rule itself may not be resolved. 


The Report of the Federal-Provincial Task Force on Long Term 
Objectives wun Correct ronso(1o76) 1Ssot* interest for71 ts Viastior 
criteria against which various options for redesigning federal 
and provincial roles in corrections should be evaluated. While 
the Report deals with the broadest spectrum of such options, 
including exclusive federal jurisdiction over corrections on the 
one hand and excluSive provincial jurisdiction on the other, the 
criteria against which all possible options should be measured 
would include: 


Ve Philosophy, values, goals and objectives, 


eis The impact of the administration on services, programs 
and clients (service delivery), 


3% Implications for minimum standards and equal access to 
service across the country (balancing this is more 
flexibility on a regional basis to deal with problems 
and needs), 


Ne Effect on administrative structure, 
De Financial impact including both capital and operating 


expenditures, 


6. The impact on the relationships of corrections to other 
parts of the criminal justice system primarily police 
and courts, 


fe The effect on the interface of corrections with other 
social services, including health, welfare and 
education, i 
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8. The impact of the alternatives on the interface of 
corrections and private agencies, particularly 
aftercare. 


Any change in the respective roles of federal and provincial 
governments can be assessed in light of these criteria. 


ISSUES 


VI.1 Federal-Provincial Split in Jurisdiction 


Should the present split in jurisdiction between the federal 
and provicial responsibility in corrections be maintained? If 
not, what is the preferable arrangement? E.g. 


- total provincial responsibility for corrections 
- total federal responsibility for corrections 


- options for interested provinces (but not necessarily 
all) to assume responsibility for all correctional 
operations within their borders ; 


- split at a different sentence length (e.g. 30 days, 6 
months, 1 year, 5 years?) 


- splat according to a, different. criterion, Such as the 
type of correctional service or function (e.g., 
community-based services versus institutional-based) 


a some other arrangement? 
VI.2 Continuing Role of Federal Legislation in Corrections 


It has been suggested that, under the current or even a 
different split in federal-provincial jurisdictions, there should 
still be minimum standards for certain correctional matters, 
enforceable on all jurisdictions through the criminal law power 
of the federal government. 


Should there be legally enforceable standards, placed in 
federal legislation, and binding on all correctional jurisdic- 
tions in Canada? Or should any national standards (if Such are 
desirable) be through non-legislated agreements among the 
governments? 


If you are of the view that legislation should establish 
minimum standards for all corrections operations, in what areas 
should these apply, e.g., 
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- offender rights and responsibilities 
- offender programs which must or may be provided 
- parole procedures and policies 


- the earning of remission: criteria and procedures? 


VI.3 Federal-Provincial Consultation Mechanisms 


Should legislation provide for permanent mechanisms for 
regular federal-provincial coordination and consultation on key 
issues, and if so, which issues in particular? 


VI.4 Federal—Provincial Sharing of Resources 


Are the general Exchange of Service agreements adequate to 
achieve proper coordination and effective use of resources, or 
should greater joint planning and sharing of resources be 
encouraged? How could these processes be impoved, if at all? 
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SECTION VII. ORGANIZATIONAL, STRUCTURAL AND RELEVANT ADMINIS-— 
TRATIVE ISSUES 


INTRODUCTION 


In the federal system, the Correctional Service of Canada 
(CSC) and the National Parole Board (NPB) both come under the 
~ same Minister, the Solicitor General, although they are 
administered under separate acts, the Penitentiary Act and the 
Parole Act respectively. 


CSC is responsible for the welfare of the offender from his 
admission to the penitentiary to his warrant expiry date. This 
includes his stay in the institution and his supervision period, 
if any, in the community. The NPB is the decision-making body 
which decides when, if at all, under what conditions and in what 
form the offender will be released or revoked on some form of 
conditional release. Its release decisions are based on a number 
of factors including criminal history, previous institutional 
behaviour, nature of the offence and the reports and 
recommendations of correctional staff. It is under no obligation 
to support CSC's recommendation. 


In 1979 an administrative document was Signed by the 
Chairman of the Board and the Commissioner of Corrections. This 
document sets out the terms and conditions for information and 
services that each agency will provide to the other relating to, 
for example, case preparation, panel hearings and case 
Supervision. It also stipulates the consultative mechanism to be 
followed when examining matters of mutual concern. 


ISSUES 
VII.1 Organizational Structure 


No matter what the legislative requirements in substantive 
areas of corrections, the effectiveness of correctional author- 
ities will always be influenced, at least partially, by how they 
are structured, organized, and managed. For this reason some 
model correctional legislation provides suggestions regarding 
issues of this nature. 


In Section VI, questions regarding the division and organ- 
ization of correctional authorities along federal-provincial 
lines were discussed. The following section deals with the 
internal organization of corrections authorities in a given 
jurisdiction. For obvious reasons, the discussion below centres 
on the federal correctional authorities. 
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Some model codes, such as the Model Penal Code, the ACIR 
State Department of Correction Act, and the National Council on 
Crime and Delinquency's Standard Act for State Correctional 
Services, place legislation governing all aspects of corrections, 
including parole, ina Single act. (The parole board is consti- 
tuted as an independent body within the correctional depart- 
ment). This is intended to encourage coordination among correc- 
tional agencies. . ; 


Some model acts, such as the Model Penal Code, go so far as 
to specify the divisions into which the correctional authority 
should be separated, each corresponding to a type of correctional 
service or function, such as a Division of Community Supervision 
and a Division of Research and Training. 


- Do you think federal correctional services 
should be administered under a Single act, or 
under separate acts, as now? 


= Should Correctional legislation go so far as 
to structure the divisional structure of 
correctional authorities? 


Since 1977 the preparation of cases for NPB review and the 
Supervision of inmates on conditional release have been the 
responsibility of CSC. Prior to that date these activities had 
been carried out under the authority of the Parole Board by the 
National Parole Service (NPS). : 


There are positive and negative arguments for the retention 
of the present arrangement. For example, some argue that it is 
essential that institutional programming, release preparation 
and supervision be performed by a Single agency to ensure 
consistency and continuity to the offender's individualized 
planning and activity process; conversely, others argue that it 
is difficult for NPB to be held responsible for its decisions 
when it has direct control over neither the case preparation nor 
the quality of supervision. On the other hand, one of the 
apparent rationales behind the shift of NPS from under NPB 
control was to preserve the independence of decision-makers from 
those making case recommendations. Whether the shift has in fact 
had this effect is still a matter for debate. 


What is the most appropriate organizational structure for 
provision of these services? Should one of the following 
arrangements be tried: ‘ 


- return of the National Parole Service to NPB control? 

= the creation of NPS as a Separate branch within CSC, a 
separate agency within the Solicitor General, or part 
of another federal department? 
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AG Cy Independence of correctional authorities 


What degree of independence from political authority should 
be maintained in corrections? At present, existing correctional 
legislation is often far from clear on the respective mandates, 
roles of and relations between the Minister responsible for 
corrections and the agencies of corrections. The Law Reform 
Commmission, in its 1980 Working Paper, Independent 
Administrative Agencies, recommends that the enabling Act for 
each administrative agency should make explicit the nature of the 
relationship between the agency on the one hand and the Minister 
and "the rest of government" on the other. This would include 
issues of direction and control regarding individual decisions, 
policy, and the operation and management of the agency. 


The Penitentiary Act states that the Commissioner of 
Corrections is "under the direction" of the Solicitor General. 
The Minister therefore can apparently involve himself in any part 
of the operation of CSC. However, the Solicitor General is not 
referred to in the Parole Act. Parole decisions appear in fact 
to have a special status at least at the federal level since the 
Parole Act gives the Board “exclusive jurisdiction and absolute 
discretion" to grant or refuse conditional releases of various 
kinds. This seems to preclude Ministerial involvement in 
individual case decisions, but to leave open questions of 
policy-making, operational processes, and management. 


It iS generally felt that some insulation is needed by 
individual Canadian citizens from political influence over 
decisions affecting their liberties and freedoms. Yet in some 
areas, the Minister responsible may have a role directly provided 
in legislation (as where the federal Solicitor General must 
approve a forfeiture of remission of over 90 days). In other 
areas where an individual has been treated unfairly through 
inadvertence or deliberate action, perhaps the principle of 
responsibility of elected officials would suggest that the 
Minister responsible should be entitled to intervene with 
correctional authorities on behalf of an aggrieved individual. 


Where should the line be drawn between political respon- 
sibility, and correctional independence? Should individual case 
decisions be completely independent - that is, not subject to 
decision, review or reversal by a Minister or Ministers? Can 
a clear line be drawn between individual case decisions and the 
policies which may guide them? Do some types of decisions or 
policy areas require different types of accountability 
structures? . 


Another separate issue revolves around the question of 
whether or not CSC and NPB should be under the same Minister. Is 
it beneficial or even possible for the same Minister to 
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adjudicate occasional disputes between the two agencies? Should 
the agencies remain under the same Minister? If so, how could 
One reduce or eliminate dysfunctional competition/conflict? If 
not, Should one agency be moved to another department, such as 
Justice? Or should one or both be outside departmental confines 
- an option which the Law Reform Commission suggested should only 
be selected for "very good reasons"? 


VII.3 Policy-making Function 


Some model acts call for the vesting of correctional policy- 
making with a Commissioner of Corrections; others would create a 
board of policy-makers which reports to the political authority 
responsible for corrections. The National Council on Crime and 
Delinquency would create a seven-member "Board of Corrections" 
which would formulate policy, but would not be composed of 
persons with any administrative or executive duties in correc- 
tions. The Model Penal Code would create a “Commission of 
Corrections" composed of correctional managers, the chairman of 
the parole board, judges, and members of the public. The 1977 
MacGuigan Parliamentary SubCommittee on the Penitentiary System 
recommended that policy-making in the penitentiary system be done 
by a five-member board appointed for staggered five-year terms by 
the Solicitor General, and reporting annually "to Parliament 
through the Solicitor General". The Law Reform Commission sug- 
gested in 1980 that for some administrative agencies, it would 
not be appropriate for the body making individual case decisions 
to be the same as the body formulating overall policies. 


- How should policy be made in corrections? 
Should the Minister responsible be ultimately 
in charge of this function? 


- Should the chief executive officer or body of 
each correctional agency be given the author- 
ity in legislation to make policy? Or should 
this authority rest with the chief executive 
body “under the direction of the Minister"? 
Should some policy issues require reference 
to fulds Cabinet? 6.Or? should.ca beard. of 
correctional and parole managers, in a 
coordinated correctional department, set 
policy together? Or, in another model, 
should policy be set by a separate body, 
composed at least partially of members of the 


public? 


- should a distinction be made between parole, 
for example, and other policy areas? 
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VII.4 Appointment and Qualifications of Chief Executive 
Officers 


Related to the above questions of independence and correc-— 
tional policy and decision-making are questions of the method and 
tenure of appointment. 


The Commissioner of Corrections and the National Parole 
Board members are appointed by the Governor in Council (The 
Federal Cabinet), on the recommendation of the Solicitor 
General. The Commissioner has an indefinite Governor-in-Council 
appointment, while Parole Board members serve fixed renewable 
terms, presumably to insulate the Board from undue political 
influence. The MacGuigan Committee recommended that the 
Commissioner of Corrections be appointed by the five-member 
policy Board described above. The Solicitor General's Study of 
Conditional Release recommended that consideration be given to 
"screening or nomination" bodies which would compile a list of 
possible candidates for appointment to the National Parole Board. 


Some model acts propose that it be a legal requirement that 
key correctional functionaries have certain qualifications, such 
as “appropriate training and experience in corrections". Such 
legal provisions could in turn reduce the appearance or reality 
of inappropriate "policital" appointments. 


What recommendations would you make regarding: 
= Who should appoint key functionaries? 


- How should they be appointed or hired? What 
qualifications if any should be mandatory? 


~ Should there be a time limit for certain 
appointments? 


- Should the answers to the above questions be 
different for different officials (e.g. 
parole versus penitentiary heads)? Why? On 
what criteria should distinctions be made? 


Vil. 5 Appointment and Qualifications of other Staff 


Both the Penitentiary Act and Parole Act are silent on the 
appropriate qualifications, training and experience of staff 
hired or appointed to these agencies. Some model acts, on the 
other hand have requirements such as that certain staff, 
especially those who work directly with offenders, must have 
certain education and/or related experience. The MacGuigan 
Committee also recommended "appropriate personality testing". 
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= Should federal correctional legislation 
require certain qualifications of custodial 
staff, casework staff, parole officers, or 
indeed all professional staff? 


~ If so, what qualifications should legislation 
contain for various types of staff, as 
regards: 


- education or its equivalent 

- experience in corrections or related 
fields 

- other qualifications 


VII.6 Inspection and Audit Functions 


At present there are auditing and inspection functions 
carried out, within the CSC and NPB, in addition to the general 
auditing function of government. The powers contained in the 
Solicitor General Act have also been interpreted to mean that the 
Minister may order investigations of various correctional 
matters, reporting to him. Some model correctional codes have 
also placed an "inspection" function with the independent and 
semi-independent policy boards referred to above. 


- Should there be provision for an independent 
Or semi-independent "inspection" authority in 
corrections? 


- Can and should legislation specify the types 
of inspection functions, or supervisory 
functions, which should be carried out at the 
level of Minister, chief executive officer, 
their delegates, or an independent or 
semi-independent body? 


VII.7 Staff Training 


Some model correctional code mandate programs of staff 
training. Should correctional legislation do so in Canada, and 
if so, what areas if any should be specifically mentioned? 


VII.8 Peace Officer Powers 


Currently, all federal corrections staff, including parole 
officers and clerical personnel, are, by law, peace officers. Is 
this an appropriate arrangement? Should there be limits on the 
numbers and types of staff who are given peace officer powers? 
Where should these limits appear? Should there be limits on the 
types of powers which can be exercised by certain types of staff 
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(search and seizure, electronic surveillance, mail opening, the 
use Of dealy force)? (Note: Questions relating to peace officer 
powers will also be addressed by the Police Powers Project of the 
Criminal Law Review.) 


VII.9 Miscellaneous Powers and Duties 


To what extent should correctional legislation mandate the 
agency head or his delegates to perform various miscellaneous 
LuURCtAONnS, Such. os: 


- research and development 
_ evaluation and program effectiveness 


- production and promulgation of policy and 
procedure quidelines 


- public education, including of the profes- 
sional public: (judges ,,ete. ) 


= community resource development 
- volunteer services coordination 


= Support for non-governmental organizations 
active in corrections or criminal justice. 


peer ti pee of pee. 
Rey pho ut: Whee 


“ 


od’ @ Detention parney ey ony desu 
forma Seener euek amt ta ¥ 


saendyltooIte, mertoye bn ate fave 


: be ye! ee ‘te “nak dag tyne he ine nist Seeborg: i ian i. 
‘ Mie 1 ier aid Shae 


‘BaRoOae ‘odd 3 o pud bu eink: ap omeg t bahia) Wy 4 NE dea | eee 
a (De siete PAT Gay engke ae 
inamgotenal ey he $11 hmm ae 3 
pend teak tides weptose esate few Hone hima f 
@ red Wy od Ve hd ant a vised vo vomaahe AOR aneeat 7 sie) i rt) 
oot gut ind ri! faidicha teKAD my iis ‘.. vito Pe, ee) 
i | 


SECTION VIII INTERNATIONAL TRANSFER OF OFFENDERS 


INTRODUCTION 


In 1978, the Transfer of Offenders Act was proclaimed, in 
Order to permit Canadian citizens who are convicted and serving 
sentences abroad to return to Canada to serve their terms here. 
The Act also provides for the return of foreign nationals 
sentenced in Canada. Since the proclamation of the Act, 
individual treaties giving effect to it have been signed with the 
United States, Mexico, and Peru, and agreements are expected to 
be in effect shortly with Bolivia, Thailand and France. The 
provisions of the Act seek to respect the judicial process of the 
country where the conviction occurred, while adapting the service 
of the sentence to the receiving country's practices. 


ISSUES 
VIII.1 Criteria for Approval of Transfer 


The Transfer of Offenders Act provides for international 
transfer where the offender requests it, and where the sending 
and receiving nations consent to it. No particular direction is 
given in the Act, however, regarding the criteria which the 
decision-maker in Canada (the federal Solicitor General) should 
consider in deciding whether or not to approve the return of a 
Canadian convicted abroad, except that the agreement of the 
province is needed if the offender would be sent to a provincial 
prison. 


The Charter of Rights and Freedoms states that “every 
citizen of Canada has the right to enter, remain in and leave 
Canada". This could be interpreted to mean that requested trans- 
fers back to Canada must be granted, but certain limiting 
criteria may meet the test of being "reasonable limits prescribed 
by law (which) can be demonstrably justified ina free and 
democratic society”. 


What criteria, if any, should be provided in the Act or 
elsewhere in order to guide decisions to approve or not approve 
the return of Canadians convicted abroad? Which of the follow- 
ing, for example should and should not be permitted as 
considerations: 


- proof of Canadian citizenship? 


- long-standing and/or strong ties to Canada or persons 
living in Canada? : 
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= intention to reside in Canada after completion of 
sentence? 


- that the transfer would assist in the offender's reform 
Or reintegration? 


- that the transfer would be in GHG interests of 
- humaneness? 


- the length and seriousness of the previous criminal 
record? 


= the risk to the public from the offender, once released 
from sentence? 


Would any other criteria be acceptable as considerations regard- 
ing the return of Canadians convicted abroad? 


VIII.2 Ineligibility to appeal conviction or sentence or to 
apply for pardon 


The Transfer of Offenders Act specifically provides that the 
finding of guilt and the sentence imposed on a Canadian citizen 
by a foreign authority may not be appealed or subject to any form 
of review in Canada. This respects the soverign authority of 
foreign courts, and encourages (but does not compel) the offender 
to complete all appeals prior to returning to Canada. Though an 
argument can perhaps be made for the power to pardon transferred 
offenders, there is some uncertainty whether pardons and the 
Royal Prerogative of Mercy will be available in all cases, since 
a foreign-imposed sentence is not specifically deemed to have 
been imposed in Canada for "all purposes, including clemency". 


These factors could lead to an offender's serving a 
lengthier period in prison, or suffering other consequences for a 
greater time, than he might otherwise experience. Is this appro- 
priate? Should some other arrangement be used, or "deeming" 
provisions made clearer in the Act? . 


VIII.3 Parole eligibility 


The Transfer of Offenders Act provides that a Canadian 
offender returned to Canada becomes eligible for parole on "the 
date, so far as can be ascertained by the Board, at which he 
would have been eligible for parole had he been convicted and his 
sentence imposed by a court in Canada" 


This provision can create problems in cases where the 
sentence imposed of a type or has an effect which would not have 
been imposed in Canada. One example was of an OrEencer given a 
sentence in an American state of "5 to 45 years", not a permis- 
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Sible sentence in Canada. While he would have been eligible for 
parole after 5 years had he remained in the U.S., he was given a 
7-year parole eligibility date in Canada, because of his maximum 
45-year sentence. Another example might be an offender sentenced 
in a jurisdiction where the sentencing court is required to 
impose the sentence range provided in law for the offence, and 
the parole board "re-fixes". Another example would be a juris- 
-diction where remission credits have the effect of advancing the 
parole eligibility date. 


Up until now, the solution to this dilemma has been to 
notify prospective transferees when they will be eligible for 
parole, and let them weigh the advantages and disadvantages of 
returning. 


Another suggestion for remedying these possible inequities 
might be to change the Act to reflect the date at which the 
offender would normally have been eligible for extended early 
release in the jurisdiction which sentenced him. This could, 
however, cause problems related to perceived inequities relative 
to other inmates not transferred from foreign jurisdictions. It 
might also be difficult to determine with precision when some 
persons would have become eligible for parole. What is the best 
way to approach this problem? 


VIII.4 Notice to offender 


As noted above, prospective transferees are informed prior 
to agreeing to eventual transfer, of the date on which they will 
be eligible for parole, temporary absence, and day parole. Are 
there other matters of which they should be informed, e.g.: 


- the standard conditions of probation or other "super- 
vision" to which they will be subject? 


- the nature and extent of remission credits which they 
are eligible to earn? 


- the obligation to be subject to mandatory supervision 
on the remitted portion of a penitentiary sentence 
imposed after the introduction of MS in Canada? 


- the other sentence credits which will be counted 
against their sentence in Canada (e.g. street time, 
remand time) ? 


= the likely security level in which they will be held on 
a jail sentence? 
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VitIo5 Time left on sentence 


Some treaties signed under the authority of the Transfer of 
Offenders Act provide that no transfer will be considered if the 
offender has only a certain amount of time left to serve on his 
sentence (e.g. 6 months, one year). Is this an appropriate 
provision? Should it be provided for in the Act, since it is a 
limitation placed on a constitutionally based right? 
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